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Rebs With pene Bs cartes of a cen- 
2? ’, tury of continuous fiduciary experi- 
_. ence in New York State, we are glad 

~ to extend to banks and trust com- 
‘panies in other states full co-opera- 

tion in the handling of estate and 

- trust problems of their clients re- 

_ quiringspecial attention in thisstate. 


BRO OKLYN TRUST 


177 Montague St.—Brooklyn Greater New York R Zi Fy of the F.D.LC. 
New York Office—26 Broad St. — 


One .of the oldest Trust: sans eee in the United States 


New York Escrows 


If you have any documents pertaining to New York real 
estate to be placed in escrow pending completion of any 
agreement in New York City, we are equipped to act as 
escrow agent with efficiency and at moderate cost. 


For over fifty years, we have been closing real estate 
contracts for our clients and have acquired the necessary 
experience to solve the various difficulties that ofttimes arise 
in connection with real estate. 


Title Guarantee and Trust Company 


176 BROADWAY fia 175 REMSEN STREET 
New York a a | BROOKLYN 
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SCHOOL DIRECTORY 


“To know that which lies before us in daily life is the prime wisdom.”—Milton 


To assist trust officers in meeting their responsibility and realizing their op- 
portunity to advise minor beneficiaries and parents on the proper schools, this 
Directory has been established. Thorough investigation and careful selectivity, 
from over 4,000 private schools, were made to assure inclusion of only those pro- 
viding outstanding and well-rounded education. 


Authoritative information from numerous sources has been digested over 
the past year and supplemented by first hand experience of trust officers, educa- 
tors, students and guardians, to determine their record of successful performance. 


Trust Companies Magazine will be glad to cooperate with its readers in sup- 
plying further information on these recommended schools. 


Drew iii CRANBROOK 
Ser. SCHOOL 


Distinctive endowed preparatory school 


Seminary 
for boys. Also junior department. Ex- 


for ' a." ceptionally beautiful, complete, modern. 
Unusual opportunities in —— arts, 


se crafts, sciences. Hobbies 
Young Women oe encouraged. All sports. 


Single rooms. Strong 


Fully Accredited College Pre- faculty. Individual atten- 


tion. Graduates in over 


paratory. Junior School for 50 colleges. Near Detroit. 
° P Registrar 
Younger Girls. Special Courses te tee ee Sita 


as Secretarial - Art - Music. Bloomfield Hills, Michigan 
Homelike atmosphere. Honor 
system under Student control. 


Careful cultural training. Spec- CHESHIRE ACADEMY 


ial attention given to guidance - ly ROXBURY SCHOOL 
*3 3: ormerliy 

and character building. A boarding school for boys, flexibly 
A “moderate price” school for organized with instruction in small 
AAS ge : groups and personal attention to the 
discriminating parents and needs of every student. A large 
i 4 faculty of skilled teachers (one for 
guardians every six boys). Sports and non- 
Herbert E. Wright. D.D., Pres. athletic activities. Junior — 
ment. Write for illustrated catalog. 

Carmel, N. Y. Box W. A. N. SHERIFF, HEADMASTER 

CHESHIRE, CONN. 


OAK GROVE 


A FRIENDS SCHOOL FOR GIRLS 


Emphasizes Preparation for College and Gracious Living. Excellent Cultural 
Departments under talented Instructors in Music, Art and Expression. 
Graduate Course Secretarial Science. Physical Education includes Correc- 
tive, Aesthetic, and Recreational Program. Upper and Lower Schools. 
Joyous Outdoor Life among Beautiful Maine Hills. Riding included. 


a : 
Mr. and Mrs. Robert E. aa Principals . Box 400 e Vassalboro, Maine 
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LAKE FOREST HK You Are Cordially Invited *& 


ACADEMY To Visit the , 
Established 1857 Near York Military Acad: emy 


A National college preparatory school for 
boys. ‘The Richards Plan in Education” is to see 
unique and different. Develops interest, enthu- 350 young gentlemen being ed- 
siasm, independent thinking, concentration, ef- ucated and trained to become 
ficiency, power of study. Real work available future leaders of America. 
in physical and health education. All sports. For Catalog, address the Executive Officer 
Write for Booklet. Cornwall-on-Hudson, New York 
JOHN WAYNE RICHARDS, Headmaster, >< * 
Box C, Lake Forest, III. 


Menlo School and Junior College 


Two Schools—Same Campus 
Near Stanford University 
Non-military Non-sectarian Non-profit 


High School Junior College 
Grades 9—12 Grades 13—14 


Students transfer to Stanford or other universities at end of 12th grade, 13th grade, 
or 14th grade, depending upon satisfactory preparation. 


Catalogs available 


Lowry S. Howard, President 
Menlo School and Junior College, Menlo Park, California 


Riverdale Country School 


Thirty-Second Year 
College preparation for boys. High college ORK NIO 
record. Scholarly, friendly teaching. Fireproof Aakts TARY, 


stone dormitory with 100 single rooms. Coun- La a C 
try surroundings, outdoor sports, athletics. ow (ime e are bg ny 


Proximity to New York offers unusual cultural tor qual boys in new separate building. Housemother. 
Fireproof buildings. Inside swimming pool. 


agile q . T. C 
opportunities in music and fine arts. Summer Ra Cihicties. Best health record. Students from 27 states 
travel abroad. and other countries. Catalog 41st year. Dr. J. J. Wicker, 

Pres., Box A, Fork Union, Virginia. 


Illustrated catalog 


FRANK S. HACKETT, Headmaster 
Riverdale-on-Hudson, New York 


MISS HARRIS’ FLORIDA SCHOOL — For Girls 
Accredited by Southern Association 
Preparation for all leading colleges. Separate Junior Department. Invigorating life with 
outdoor class rooms, sailing, swimming, tennis. Interview arranged in the North by writing 


MISS JULIA FILLMORE HARRIS 
1058 Brickell Avenue Miami, Florida 
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BusinessTraining forWards 


Trust officers frequently recommend 
Babson Institute to young men who 
wish to prepare for business. Stu- 
dents acquire the habits of success 
by observing business hours in a 
business atmosphere. Each man has 
his own office desk, visits business 
plants, talks over problems with 
business heads. Young men with 
such modern training fit quickly into the spirit of a 
business organization. Finance, distribution, produc- 
tion, personnel. One-year course for men with 2 or 
Longer course for 
Application must be 


more years college or business. 
secondary 
filed early. 


Write Board of Admissions for catalog. 


BABSON INSTITUTE 


school graduates. 


Babson Park 
Massachusetts 


\VALLEY FORGE 


MILITARY ACADEMY 


AT THE NATION’S SHRINE 


PREPARATORY for college or 
business. Boys 12 to 20. Also 
Junior College of Business Ad- 
ministration. Enrollment doubled 
in past five years. New fireproof 
dormitories, modern academic 
building and library, large rec- 
reation and riding hall, stables, 
gymnasium, increased faculty. 
High scholarship standards with 
special supervision for individual 
student. All sports, golf, polo. 
Cavalry. Infantry. Senior 
R.O.T.C. Band. Highest Gov- 
ernment rating. 
For catalog, address Box U. 
WAYNE, PA.* 


~— —* 





Bankers and Educators 


Educators represent the largest single 
force in our social order, and bankers repre- 
sent a large group in our economic order. 
We are meeting here today at Bucknell Uni- 
versity—an institution which has contri- 
buted much to the social and economic life 
of our country. 

This might be a time when we as bankers 
should consider ways and means by which 
we can be of help to educators in their 
problems dealing with the rising genera- 
tion. We have no disposition to urge any 
undue pressure on them in the way of 
courses of study, for we have our own in- 
stitutions in the banking field. We do not 
need to depend upon universities for the 
training of banking personel. On the other 
hand, I believe we can be of help to schools 
and colleges in the development of certain 
fundamentals in American life. 

1. Character Building.—Every educator 
has an ambition to develop character in his 
students. Banking depends upon character. 
We can show students by the case method 
how character pays in dollars and cents; we 
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Harcum Junior College 


FIRST 2 YEARS OF COLLEGE 
CREDITS TRANSFERABLE 
Academic Secretarial Science 
Costume Design Journalism 
Advertising Design Home Economics 
Fine Art Music 
Interior Decoration Experimental Theatre 
Vocational Guidance -_ Professional 
Training. Practical Experience 
Placement Department. 
RIDING - SWIMMING - FENCING 
SPORTS 
Last 2 years of High School Work with 
credits given for vocational work 


EDITH HARCUM, Box T, Bryn. Mawr, Pa. 





can make real many of the things that edu- 
cators talk about in the abstract. We 
should offer our services in this connection 
to the educator if he desires to take advan- 
tage of them. 

2. Development of Initiative——-One of 
the great problems in education is how to 
develop the student of unusual ability, for, 
as often realized, one brilliant student who 
is well trained will make a contribution to 
the human race as great as that of one 
hundred or more not so fortunately endowed. 
It is also true in banking that one cus- 
tomer of character and initiative may be 
nurtured and developed in his business abil- 
ity by the bank to the point where he is of 
more real worth in an economic sense to the 
community than one hundred other people. 
We can help the educator in bringing out 
the latent power of the unusual student. 


3. Freedom.—All educators want aca- 
demic freedom; they resent regimentation. 
We realize that in the banking field the 
greatest heights can be attained through a 
freedom which does not destroy the rights 
of others. 

We have no desire as bankers to force our 
opinions on others, but we do know that the 
average educator is looking for ways and 
means of stimulating these fundamentals in 
the minds and hearts of the students under 
his jurisdiction. 

Pennsylvania bankers have always been 
splendid supporters of educational work in 
the banking field. Enrollment in the class- 
es of the American Institute of Banking in 
this state ranks among the highest in the 
country, and a further evidence of their 
interest in education is the number of of- 
ficers from Pennsylvania in the student 
body of The Graduate School of Banking. 

Harold Stonier 
National Educational Director, Ameri- 
can Institute of Banking. 





Optional Settlements and Trustees 
Duty of Protecting Beneficiary Rights Under Insurance Trusts 


LOUIS S. HEADLEY 
Vice President, First Trust Company of Saint Paul, Minnesota 


As beneficiary or assignee of life insurance policies containing the 
privilege to elect the method of settlement, corporate fiduciaries possess 


rights which may have substantial value. 


Varying interpretations of the 


. trustee’s power to exercise these rights have, however, caused much con- 


fusion. 


The present article has a double value: as probably the pioneer 


discussion of this important subject in its entirety, and as a definite guide, 
with bases in recent court decisions, to action of insurers and trustees.— 


Editor’s Note. 


NUMBER of years ago insurance 

companies became concerned over 
the failure of insurance to provide the 
security for which their policies were in- 
tended. Surveys showed that proceeds 
paid in lump sums were frequently dis- 
sipated or lost within a few years after 
payment. Beneficiaries were often the 
victims of their own ignorance if not of 
the cupidity of others in the use and in- 
vestment of funds. An _ investigation 
conducted by insurance officials showed 
that only about 18% of the beneficiaries 
who received lump sum payments under 
insurance policies had any of it left at 
the end of two years. The situation was 
unfortunate not only for the beneficia- 
ries but for the companies themselves. 
It cast doubt on the efficiency of life in- 
surance alone as a means of family pro- 
tection. A solution had to be found. 


Optional Settlements 


HE method adopted by most compan- 

ies was the introduction into the 
policy itself a group of standing offers. 
The insured and the beneficiary, suc- 
cessively, were given a right to select 
one of several methods of settlement 
upon the maturity of the contract. The 
possible methods differed in detail but 
in their main provisions they were much 
the same. 

The insurance company offered to be- 
come a debtor in the amount of the pol- 
icy, and to pay interest on the debt at an 
agreed minimum rate and in a total 


amount, depending upon the earnings of 
the company, determined by its board. 
Principal was to be returned upon de-| 
mand; or in instalments; or as an an- 
nuity upon an actuarial basis. The ob- 
ligation was to be evidenced by a new 
contract or by a rider attached to the 
old policy, executed by the insurance 
company. The offer tendered a possible 
investment. 

These optional methods of settlement 
at once became valuable elements in the 
insurance contract; and are so regarded 
today. In the first place they may 
bridge the dangerous gap between the 
receipt of funds by the beneficiary and 
their permanent investment. The in- 
sured may make the election during his 
lifetime and avoid the gap altogether; 
or the beneficiary may make it there- 
after, before the proceeds ever come into 
his hands. There is safety in having an 
investment of such unquestionable qual- 
ity immediately at hand. 


Diversification and Availability 


OR the small investor the obligation 

of an insurance company has a pe- 
culiar value. It provides a diversifica- 
tion of risk quite impossible through the 
purchase of individual securities. While 
the entire fund is loaned to a single debt- 
or the debtor is of a unique character. 
Its assets are vast and varied and ordin- 
arily high-grade. It is subject to close 
governmental supervision. Unexpected 
losses may be met in part by reduced 
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dividends to policyholders. The diversi- 
fication of the security behind the con- 
tract of a large insurance company is 
very great. 

Even for the large investor there may 
be benefits here of substantial impor- 
tance. Ordinarily a beneficiary who has 
left the proceeds of a policy with the 
company may demand payment “at any 
interest payment date,” or “when any 
instalment shall become due,” or “at any 
time;” or the debtor company may defer 
payment “for the period permitted by 
law but not to exceed six months after 
the request therefor.” Here are demand 
obligations or short-time loans of prime 
quality yielding from three to four per 
cent. When, as in recent months, thir- 
ty-year bonds of utility companies have 
sold on a three per cent basis, and short- 
time Government notes have shown a 
negative yield, the value of the rights 
afforded by these offers of settlement 
cannot be disregarded. A policy which 
contains option offers of settlement ma- 
turing today may be worth a substan- 
tial premium. 


Buying A Pegged Dollar 


UT the unique and perhaps the most 

important feature of these optional 
methods of settlement is the added ele- 
ment of insurance which they provide. 
It may prove of unexpected value. The 
body of the policy insures against the 
loss of an earning entity in the person 
of the insured; the offer of the company 
to become a debtor at a minimum rate 
of interest insures against: being ob- 
liged to invest in an unfavorable money 
market. Familiar provisions are that 
the company shall pay three or three and 
one-half per cent “plus participation in 
excess interest at such rate as the Com- 
pany may determine for each year,” or 
“surplus interest apportioned to the 
policy by the Directors.” 

While the total amount paid is some- 
what discretionary, it is determined in 
large part by the earnings on the com- 
pany’s investment portfolio. This in 
turn reflects the average securities mar- 
ket over a long period of years. The 
company has invested funds both when 
yields were high and when they were 
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low. The amount which it is able to pay 
represents the mean. Often it is sub- 
stantially above the current rate. If the 
insurance rate is above the market the 
beneficiary may leave the money with 
the company; if it is below he can take 
the cash. Thus he is insured against 
being paid in cheap money. The insur- 
ance company dollar is pegged at an aver- 
age value. 

The importance of the additional pro- 
tection thus provided is not minimized 
by recognizing that it has won new con- 
fidence in insurance and for the compan- 
ies themselves, nor by acknowledging 
that the cost is borne by the policyhold- 
ers and not by the insurance companies. 
Insurance is built on mutuality of risk. 
The amount of the required premium 
depends upon the risk assumed. 


This is true for the principal risk of 
loss of life; it is equally true for the 
minor risk that a policy may mature dur- 
ing a period of cheap money. To pro- 
tect against this latter risk each policy- 
holder is willing to pay a slightly higher 
premium in order that his beneficiary 
may be assured an average return on his 
money. An official of one company says: 
“These (deferred settlements) are ex- 
pected to be self-supporting, and if they 
are not the loss must be absorbed by 
funds which belong to other policies.” 
The important thing to recognize is that 
optional offers are not gratuities flow- 
ing from a bountiful insurance company, 
but that they are rights which have been 
bought and paid for by the insured. 


Obligations on Corporate Trustee 


OR the individual beneficiary of a 

life insurance policy these rights 
seem valuable and clear; for the corpo- 
rate trustee holding policies in trust for 
others they have, unfortunately, become 
shrouded in uncertainty and doubt. 


The duty of a corporate trustee hold- 
ing insurance policies in trust seems ob- 
vious. If there are valuable rights here 
which the trustee has the power and the 
right to exercise, it is clearly its duty to 
enforce them. No benefits should be 
lost through oversight or inaction. 

The power of a trustee under a trust 
instrument is not always soclear. If the 
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insurance trust agreement expressly au- 
thorizes the trustee to elect an optional 
method of settlement, no question of 
power arises. Or, if the trustee is not 
limited in the selection of investments, 
its power seems ample. But suppose the 
instrument limits the trustee in its in- 
vestments to authorized securities, what 
then is the situation? An unsecured 
loan to an insurance company ordinarily 
is not permitted by statute. For other 
funds such a loan would be improper. 


Here, however, we are dealing with 
two instruments: one, the trust agree- 
ment, and the other, the insurance pol- 
icy. The policy gives the insured and 
the beneficiary, successively, the right to 
elect the method of settlement; the in- 
sured names the trust company as bene- 
ficiary in trust, or perhaps makes it the 
assignee; the trustee is thus given all 
the powers of a beneficiary, or, perhaps, 
all the powers of an assignee, including 
the power to elect one of the several 
methods of settlement. 


But assume the trust instrument con- 
fines the trustee to authorized securities. 
How can the two seemingly conflicting 
Simply by 


provisions be reconciled? 
giving effect to both, as the insured ob- 


viously intended. The power of the 
trustee to exercise valuable options which 
inhere in the policy should be recog- 
nized. It was expressly granted to it 
when the trust company was named as 
beneficiary or assignee. 

But if the trustee declines the offers 
and elects to accept cash it must there- 
after invest in authorized securities. 
This seems to be the natural interpreta- 
tion to be placed upon the acts of the 
insured. A careful draftsman of an in- 
surance trust agreement will expressly 
authorize the trustee to exercise all op- 
tions and powers granted by the policy 
of insurance. If doubt exists resort may 
always be had to the courts for a con- 
struction of the instruments and a defini- 
tion of the powers of the trustee. 


E come now to the far more im- 
portant, and seemingly difficult 
problem of the rights which arise from 
these policy offers of optional methods 
of settlement. Two considerations pre- 
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sent themselves, the first pertains to the 
nature of the rights, and the second to 
the person or persons in whom they are 
vested. 


An insurance policy is a contract and 
such rights as arise must be found in the 
wording of the policy itself. While poli- 
cies of different companies, and even of 
the same company, vary widely in their 
offers, they are all based on the under- 
taking of the insurance company to be- 
come a debtor, to pay a fixed or computed 
rate of interest, and to return the prin- 
cipal at fixed or agreed times. These 
provisions are reasonably clear. The 
greatest variety and doubt exist as to 
the persons entitled to exercise the rights 
under optional settlements. Here, too, 
little uniformity of policy wording or 
practice is found, but for this analysis 
the provisions may be grouped under | 
three broad classifications. 


Options Limited to “Natural Person” 


HE first type of policy expressly or 

by implication excludes a trustee 
from electing the method of settlement. 
Thus one company provides that “The 
Options shall be available only if there 
is a personal beneficiary, i.e., other than 
a corporation, firm, trustee etc.” An- 
other provision is that “In order for an 
election to be acceptable to the Company 
the payee must be a natural person in his 
or her right.” With the wisdom of 
these provisions we have no present 
quarrel. The insurance company may 
make such offers as it pleases, and the 
policy may be accepted or rejected on 
that basis. 

But an individual planning an insur- 
ance program, and wishing at the same 
time to place the proceeds in trust and 
to preserve the benefits of the optional 
methods of settlement, will be obliged to 
use only those companies whose offers are 
not thus restricted. An attorney or 
trust company counselling with a pro- 
spective purchaser of insurance should 
examine proffered policies with this in 
mind and should indicate the limitations 
of these provisions. They should ac- 
quaint themselves with the standard pro- 
visions of leading companies and be in 
position to advise. 
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Whether, when the issue is clearly 
raised, those companies which deny op- 
tional settlements to trustees will find it 
advisable to continue the restriction is 
for them to decide. The broader offers 
of other companies may prove to be an 
important competitive factor in the sale 
of insurance. At present policies of this 
nature are less suitable than others for 
insurance trusts. 


Options Denied to “Corporation” 


SECOND class of policies raises 

more interesting questions. In them 
the language is not so clear. No men- 
tion is made of the trust relationship, 
but the policies provide that, “The pay- 
ee, other than a corporation or partner- 
ship . . . may elect” an optional settle- 
ment, or that, “These optional methods 
of settlement shall not be applicable to a 
policy payable to a corporation, partner- 
ship, or association, or to an assignee...” 
A trust company is a corporation and at 
first blush might seem to be precluded, 
but it is acting, we may suppose, for the 
benefit of individuals. 


Is the language intended to preclude 
a corporation acting only as trustee? It 
is to be observed that trustees as a class 
are not precluded. An individual trus- 
tee presumably could exercise the op- 
tions, and this is recognized by a num- 
ber of companies. There is nothing, 
therefore, in the trust relationship which 
raises difficulties in the minds of these 
companies. Have the parties, by using 
such language, intended to distinguish 
between individual and corporate trus- 
tees? As yet there seem to be no de- 
cided cases. We must approach the 
problem in the light of reason. When 
we do this we fail to find any basis for 
a distinction. 


The duties of a corporate trustee do 
not differ from those of an individual 
trustee. The trust cannot continue 
longer in one case than in the other. 
The corporate trustee may have perpet- 
ual existence but the duration of -the 
trust is limited in like manner in both 
cases. In a recent Minnesota case, de- 
cided by a lower court from which no 
appeal was taken, an insurance company 
was ordered to execute a contract to run 
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for the life of the beneficiary of the trust 
and not for the life of the corporate 
trustee. This removes the argument of 
one company that deferred settlements 
are “not intended for corporate trustees, 
as their existence may be perpetual.” It 
also disposes of the objection of another 
company that for it to hold funds “for 
the life of the beneficiary” might violate 
the rule against perpetuities. 

There are conceivable reasons why an 
insurance company should not want to 
offer certain optional settlements to cor- 
porations acting for themselves. There 
seem to be no valid reasons why they 
should not be offered to corporations as 
well as to individuals acting as trustees. 
It is interesting to speculate what the 
attitude of these companies would be if 
an individual and a corporation were 
named as co-trustees. 


Interpretation Should Favor Beneficiaries 


HE language found in insurance 
policies has been prepared by the 
companies. Ordinarily it has evolved 
out of long experience. As one company 


says, “The provision for the payment of 
the proceeds of the policies has natur- 


ally been refined and improved with the 
successive editions of policy forms” dur- 
ing the ninety years of the company’s 
existence. Presumably the language has 
taken full account of the safety of the 
company. This is proper, but under 
such circumstances doubtful language 
should be construed in favor of policy- 
holders, especially after the policy has 
matured. The beneficiaries should not 
then be denied important rights which 
the insured has bought and paid for, by 
a distinction having no basis in reason. 

We may conclude, therefore, that in 
policies of this type denying options to 
“a corporation, partnership, or associa- 
tion,” the provision should not, and prob- 
ably will not, be construed as applying 
to a corporation acting merely as trustee 
for individuals. 


No Express Restrictions 


THIRD type of policy may be de- 
A scribed as wide open. Here no men- 
tion is made of trustees or corporations, 


in haec verba, and it might be assumed 
(Continued on page 622) 





TRUST COMPANIES 535 


DDDDD DDD DDD DPD DDD DS SSC SCC CK KCC ECC EK 


Old in Years...Modern in Methods 


City Bank Farmers Trust Company 
offers you its services as executor, 
trustee, custodian, guardian, or 
manager of investments in New 
York. It is also equipped to serve 
corporations as transfer agent, reg- 
istrar, corporate trustee, or in other 
agency Capacities. 

You are cordially invited to dis- 
cuss with one of our officers the 
services the Trust Company is or- 


ganized to render. 


giiiiliil 
gyi 


it gue. 


City Bank Farmers 
cuasraes wx LSE Company 


Head Office: 22 William Street, New York; Uptown Office: Madison Ave. at 42nd Street; 
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Is Trust Business A “Luxury”? 
Finding A Way to Handle Ever-Present Small Accounts 


GILBERT T. STEPHENSON 
Director of Trust Research, Graduate School of Banking 


NE of my friends in the trust field 

—one who has had a long and dis- 
tinguished career as a trust man and for 
whose judgment I have a profound re- 
spect—recently has said to me repeat- 
edly, 


“When all has been said and done— 
and I know you won’t agree with what 
I am going to say—trust business is a 
‘luxury’ business, and the sooner we 
trust men realize that fact, the better. 
Our banks and trust companies should 
limit their trust business to those per- 
sons who are able and willing to pay for 
the service.” 

“But”, I countered, “you agree with 
me, don’t you, that many people with 
very small estates really need trust ser- 
vice fully as much as those with very 
large estates do?” 

“Yes,” he agreed. 

“All right, then,” I went on, “if trust 
business is a ‘luxury’ business and if 
people with small estates need trust ser- 
vice as much as do those with large es- 
tates, then are you willing to say that 
the state should go into the trust business 
to render trust service to people with 
small estates?” 

“That,” he answered, “would seem to 
be the logical conclusion.” 


Corporate, Individual or State? 


HUS, in saying that trust business 

is a “luxury” business, my friend 
stated in a rather picturesque way what 
is coming to be a real issue in trust cir- 
cles. He was not approaching the mat- 
ter as cold-bloodedly as it sounds, for he 
is anything but a cold-blooded person; he 
was only looking at it realistically. 

The issue, stated another way, is this: 
Shall the trust institutions of this coun- 
try, which after all are chartered corpo- 
rations owned by their stockholders and 
operated for profit, exercise greater se- 
lectivity than they have done in the past 


in accepting or declining proffered trust 
accounts? Shall they establish other 
standards than size for the solicitation 
or acceptance or retention of trust ac- 
counts. 

Shall they let it be known— in a tact- 
ful way, to be sure—that they are inter- 
ested only in accounts that can be made 
to pay? Shall they, by a policy of rigid 
selectivity, encourage the turning back 
of small-trust business to individuals, or 
the state’s going into that type of trust 
business? Shall they, actively or pas- 
sively, encourage the idea that trust 
business is or that it should be a “lux- 
ury” business? 

The idea that the banks and trust com- 
panies do the “luxury”—the big-trust— 
business and individuals or the state the 
“necessity’—the small-trust—business, 
is not a new or revolutionary idea. In 
most of the common law countries, ex- 
cept the United States and Canada, the 
state already has gone into the trust 
business, primarily to receive and admin- 
ister small accounts and, apparently, in 
these other common law countries the 
state is doing a good job in the small- 
trust business. 

This is notably true of England, New 
Zealand, Australia, and British India, 
where public trusteeship already is well 
entrenched. In this country we already 
have public trusteeship in embryo, in that 
in over 20 of the states there is the 
county office of public administrator— 
undeveloped and seldom thought of to be 
sure, but none the less existent and cap- 
able of development without much, if 
any, change in the law. 


Small Accounts Must be Served 


AM opposed, and distinctly so, to a 
trust institution’s holding itself out, 
however tactfully, as being engaged in a 
“luxury” business and leaving the “‘neces- 
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sity” business to individuals or to the 
state. 

If a bank or trust company should 
adopt any such policy, it could not get 
away with it. A bank or trust company 
cannot stay in the trust business with- 
out having at all times a large number 
of small accounts. It may fix a mini- 
mum below which it will not accept an 
account. But in the course of adminis- 
tration one big account will be broken 
down into numerous small ones. 


Under their living—and life insurance 
—trust agreements, settlors will continue 
to create small trusts side by side with 
big ones. Under the same will testators 
will continue to create big and little 
trusts. And the bank or trust company 
simply is not going to say to the set- 
tlor or testator, “We will accept your 
big trusts but not your small ones. And 
if later your big trusts are broken down 
into small ones, we will resign the small 
trusteeships and retain the large ones if 
any are left.” No, the trust institution, 


even the largest one, had as well make 
up its mind that it will have small trusts 
and many of them as long as it stays in 


the trust business. 

Shall the small-trust business be 
turned back to individuals? Under 
present-day conditions individuals are 
not prepared properly to handle it. Back 
in the simpler days individuals—mem- 
bers of the family, business associates, 
friends—could meet the few and simple 
requirements of executorship, guardian- 
ship, or trusteeship. Today, with all the 
problems of investment, of taxation, of 
accounting, the individual, unless he 
makes himself a specialist in that field, 
simply is not prepared to meet the many 
and exacting requirements of those posi- 
tions. No individual—unless he made 
himself a professional private trustee as 
in Boston—would have enough trust 
business to justify making himself a 
specialist in that field. To turn back 
such business to individuals really is to 
deprive people of small estates of 
specialized trust service. 

Shall the state go into the trust busi- 
ness? Only as a very last resort. If 
ever we reach the point where people 
with small estates would otherwise be 
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deprived of trust service, then I shall be 
in favor of the state’s going into the 
trust business, otherwise not. 


Special Treatment 


N a word, I am far more concerned 

that everybody who needs it shall have 
good trust service than I am that any 
particular one—individual, corporation 
or state—shall render that service. 

Before we turn to the state to take 
over the small-trust business, the banks 
and trust companies should exhaust 
every possibility of putting small-trust 
business on a paying basis. 

Already the banks have gone a long 
way toward putting small banking 
business on a paying basis. They have 
established metered service charges. 
They have accepted small deposit ac- 
counts in which the depositor pays so 
much per check drawn on the account. © 
They have opened personal-loan and 
small-loan departments; established 
banks that specialize in small loans. 

Now, is it not time that trust men 
focus their attention upon the small- 
trust business problem? Already, here 
and there over the country, a start has 
been made. If what has been done in a 
fragmentary way could be assembled, 
organized, and presented as a rounded 
plan for handling small-trust accounts, I 
believe that we should find ourselves well 
on the way to the solution of the prob- 
lem. The following are a few of the 
things that might be considered in that 
connection. 

Simplifying Administration 

47 OULD it not be possible to have 
something in the nature of a uni- 
form trust for small accounts meeting 
certain, specified requirements—uni- 
form administration provisions, uniform 
investment provisions, but not uniform 
distribution provisions? The City Bank 
Farmers Trust Company of New York 
has pioneered in the uniform-trust field. 
Perhaps its experience could be turned 

to advantage in the small-trust field. 

In the large trust departments, would 
it not be possible to set up a special unit 
or division for the handling of indepen- 
dent small-trust accounts—i.e., accounts 
not connected with or a part of some 
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larger estate or trust—and have the per- 
sons in that unit or division become 
specialists in the handling of small-trust 
accounts? 

Would it not be possible to make some 
arrangement by statute or rule of court 
for the inexpensive winding up of small 
estates—such as simplifying and lessen- 
ing the requirements of probate proce- 
dure in such estates. Australia and 
New Zealand have pointed the way for 
us. They have statutory provision for 
the winding up of under—£400 ($1,600) 
estates at a cost that is positively negli- 
gible. With the probate procedure sim- 
plified and reduced, trust institutions 
might be able to accept and wind up 
small estates for a small commission that 
would be profitable to them without be- 
ing burdensome to the beneficiaries. 

Would it not be possible to simplify 
and to reduce the expense of accounting 
in those small accounts? On this, the 
Chancellor of the State of Delaware 
points the way. In 1933, acting under 
statutory authority, he issued a rule of 
court to the effect that in court trustee- 
ships and in guardianships (after the 
first accounting) accounting should be 
made to the court only once every five 
years if the principal was not in excess 
of $25,000, once every three years if it 
was between $25,000 and $100,000, and 
once every two years if it was over $100,- 
000. Thus in under $25,000 accounts the 
expense of accounting has been reduced 
to the point where it cannot be burden- 
some even to the very small account. 


Cost Reduction and a Paying Basis 


S to possibilities of reducing the ex- 

pense of investment-servicing of 
smail accounts we also have one tiny 
torch of experience to guide our foot- 
steps. One trust institution, which has 
been operating a common trust fund 
since 1930, has found by actual cost-an- 
alysis that the cost of investment-servic- 
ing of a $20,000 living trust account was 
27% less when the investment was made 
through a common trust fund than when 
it was done independently. It is recog- 
nized everywhere that under present 
conditions investment-servicing is the 
most expensive part of the business side 


TRUST COMPANIES 












of trust administration. If this can be 
reduced 27% or anywhere near that per- 
centage by making use of a common trust 
fund then, to be sure, the common trust 
fund lets in a ray of hope. 

And would it not be possible to fix the 
fees on small-trust accounts at a per- 
centage or amount that would be profit- 
able to the trust institution and at the 
same time not burdensome to the bene- 
ficiaries of the trust? In practically all 
the fee schedules there is a grading of 
fees downward as the size of the account 
increases. Now the question is, can the 
fees on, say, under $25,000 accounts be 
raised to the point where they can be 
made profitable to the trust institution 
without being burdensome to the cus- 
tomers? At the present time we have 
no answer for this question. All I can 
venture to say is that I believe that, if 
every possible simplification and economy 
in the handling of small-trust accounts 
were instituted, a trust institution, even 
the largest ones, could handle these ac- 
counts at a profit for fees that would not 
be excessive to the customer. 

I am very glad that my friend says he 
thinks trust business is a “luxury” busi- 
ness. It has made me do some new 
thinking on the subject, and I hope it 
will make those who read this article do 
some new thinking on the subject. May- 
be he is right; I do not think so. And I 
shall not be willing to concede that he is 
right until a thoroughgoing research has 
been made and every possibility of put- 
ting small-trust business on a paying 
basis has been explored and exhausted. 
Then only shall I be in favor of turning 
small-trust business back to individuals 
or inviting the state to go into this trust 
business. 


It is a general rule in that country that 
bigger incomes do not help anybody. It is 
commonly observed that a sudden wealth, 
like a prize drawn in a lottery or a large 
bequest to a poor family, does not perman- 
ently enrich. They have served no appren- 
ticeship to wealth, and with the rapid wealth 
come rapid claims which they do not know 
how to deny, and the treasure is quickly dis- 


sipated. 
Ralph Waldo Emerson 
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A Statewide Study of Trust Fees 


A statewide effort to gather data on 
fees and cost from every trust depart- 
ment in New York state is under way 
under supervision of the Committee on 
Trust Functions of the New York State 
Bankers’ Association. 


It has been discovered that many 
banks regard their particular figures as 
unimportant. An appeal has been made 
to every trust institution to forward its 
figures to Mr. William J. Weig, Assis- 
tant Secretary, Guaranty Trust Com- 
pany of New York City. 


In order to encourage institutions 
feeling a hesitancy to divulge such in- 
formation, the committee has assured 
all that the information will be held in 
the strictest confidence and no one but 
Mr. Weig will see the individual reports. 

The committee believes that without 
a doubt trust business has entered an 
era wherein accurate data concerning 
operation is of prime importance. It 


is necessary today for those in corpo- 
rate executorship and trusteeship busi- 
ness to know where they stand in re- 
spect to profit or loss on each type of 
service rendered. The committee said: 
“We should not hold ourselves out to 
administer well the affairs of others un- 
til we have properly approached our own 
management problems.” 


Other state associations and commit- 
tees would do well to emulate the work 
this New York group is attempting. The 
past few years has left an indelible im- 
pression on all of us that a large volume 
of business does not necessarily mean a 
large percentage of profits. ° 


If the fees fiduciaries are compelled 
to operate under are too low to compen- 
sate properly, sufficient proof should be 
established and presented to the proper 
authorities to remedy. If fees are found 
to be adequate then this much discussed 
subject will automatically be settled. 











HERE do trust companies and 
bankers intend to stand on this 
old issue, but new fight, with the forces 
of socialism and anarchy. 

You are already thinking that this is a 
curious inquiry. Of course the banks 
are opposed to socialism and anarchy— 
that hardly answers the question. What 
do the banks intend to do with the em- 
ployer and customer of theirs who is face 
to face with a strike. What do they in- 
tend to do this week with plants all 
through the country whose raw material 
is curtailed by the steel strike, and who 
will need funds to carry them until that 
strike is over? 

Will you translate your confirmed op- 
position to socialism and strikes into 
something of definite value to the na- 
tion, or will you make, as money gener- 
ally does, an orderly retreat in the face 
of battle on the theory that your first 
duty is to your trust and depositors? 

Do you propose to stand to the aid of 
every employer who now needs assis- 
tance, who resists unjust labor demands, 
or will you gently but firmly withdraw 
his credit as his strike wears on to its 
end? Are you going to continue to sup- 
port as a popular charity every plausible 
scheme to better somebody else’s prop- 
erty, or are you going to employ every 
dollar of your resources, your customers’ 
resources and your depositors’ resources, 
that it is within your power to employ 
to defend the doctrine that private prop- 
erty is entitled to the protection of law, 
and that an honest day’s wage demands 
an honest day’s work? 

It might not be out of place to inquire 
here whether, in this fight against the 
unjust demands of the labor union and 
the Communist, you intend to take your 
place as patriotic business men in the 
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trenches, or whether you will find it con- 
venient to remain at home and await the 
draft and conscription? I make that in- 
quiry because the time has come when 
something more than words and plati- 
tudes in the advertising circulars of 
banking institutions is needed in the de- 
fense of the nation’s industries, and be- 
cause the business men of the country 
from now on will want to know whether 
their banks are their fair weather friends 
or their steadfast defenders. 


Trusts the Highest Expression of 
Private Property 


The issues between the closed shop and 
the employer, and between the Commun- 
ist or Socialist and all the rest of so- 
ciety, are not the issues of the economist 
and employer alone; they are the issues 
of the bankers as well. The theory of 
the highest wage for the least work is 
hardly the theory of thrift. It is not 
the theory of orderly honest saving, and 
in the long run it runs counter to every 
principle upon which is founded the 
whole system of banking. 

A trust is perhaps the highest expres- 
sion of the theory of private property. 
A testamentary trust projects the will of 
the testator into the future and makes 
it effective on his property years beyond 
his death. It finds agents so loyal to the 
theory of the sacredness of the property 
that has resulted from a man’s lifetime 
of effort that they will carry out faith- 
fully—that is the pride of the trust com- 
pany—the intention of the creator of the 
trust long after his power to direct them 
has gone. The trust is the apotheosis of 
the theory of private property. 

Where, then, should the trust company 
and bank stand when the very institu- 
tion of private property is attacked? 
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Labor Demands! 


Do not think that it is not attacked by 
the trade union. In principle, perhaps, 
the trade union has not been against it. 
Originally the union demanded the right 
to organize solely in order to compel the 
payment of a better wage and to improve 
the working conditions of its members. 
So far that is the recognition of the 
sacredness of private property. It only 
demands what is conceived to be a just 
proportion of the earnings of that prop- 
erty. 

But for years these trade unions have 
fought their battles and in time have 
grown in strength and power. Now, 
drunk with a political power but recent- 
ly accorded to them, and swollen with a 
political prestige created by a new and 
uprising deference upon the part of those 
who rule the nation, they have advanced 
from their demands for a part of the 
earnings of the industry in return for 
their labor, to a demand for a participa- 
tion in the control of the industry with- 
out an ownership therein or participation 
in the risks of that ownership. 


They seek now to take over a part of 
the functions of the ownership of pri- 
vate property without joining in the re- 
sponsibility of that ownership. That is 
an attack at the very theory of private 
property since that theory confines to the 
owner alone the right of control over his 
property so long as that control does not 
run counter to the public good. 


This demand for a part control, with- 
out a part ownership, is the open demand 
of the union. They make, however, a 
more insidious threat at the whole theory 
upon which our civilization rests when 
they persistently preach the doctrine of 
the highest wage for the least possible 
work. Civilization was not built upon 
that theory; savings do not grow upon 
that doctrine, the accumulated wealth of 
the centuries never developed upon that 
principle. Every atom of civilization 
that we now possess rests upon the prin- 
ciple of unstinted labor. 

If achievement—not for the sake of 
reward—were eliminated from the his- 
tory of the world, there would today be 
but little civilization. Private property, 
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which is the saving of prior labor and ef- 
fort, could not have come into being upon 
a decreasing margin of labor. Jt arises 
only when there is an increasing margin 
of labor over necessities. It grows and 
multiplies when we offer the greatest 
amount of labor in return for a complete 
and just compensation. 


Two Kinds of Theft 


I distinguish between the trade union 
and the Communist. They are in theory 
radical opposites. The Communist will 
never become a trade unionist. But 
though they are in theory as far apart 
as the two poles, the trade union man 
turns easily into a Communist. The 
trade unionist rebels against the methods 
of the capitalistic system. The Com- 
munist rebels against the whole system, 
principles and all. 

The trade unionist, not understanding 
the theory of his opposition, slips easily 
into open revolt against all society. But 
the Communist, who desires to wipe out 
all property, to nationalize, as he says, 
every industry, to destroy money and 
savings and the whole theory of our 
present civilization root and branch—he 
detests the unionist more than he detests 
the apostle of capital. The latter is his 
more or less respected enemy; the union 
which compromises with capital in re- 
turn for an increase in wages, is a traitor 
to the cause of the proletariat. 


Where, then, the union fights with 
capital and is gradually driven by the 
logic of its position into a revolt against 
all private property, the Communist at 
once and openly declares his eternal hos- 
tility to every form of property segre- 
gated to any individual who may have 
earned it by industry, by integrity of the 
employment of a superior intelligence in 
the work of mankind. 


Private property, he says, is theft. 
The modern unionist and the Communist 
agree in one thing. They are both deter- 
mined upon the loot of capital and labor, 
and a complete annihilation not only of 
capital and interest, but of all savings 
and all wages. They dangle before the 
needy and unfortunate the greater prize; 
and their doctrines, supported by the 
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maudlin sympathy of the parlor social- 
ist, make the more rapid progress. 


Are Property Rights Human Rights? 


Can it be that there is any truth in 
this theory, developed years ago, but now 
for the first time exploited by action, that 
the institution of private property is a 
crime against mankind? The whole 
Christian civilization rests upon it. The 
teaching of Christ respected it and the 
virtues He preached grew out of it. The 
whole conception of life is embraced in it. 


It is a familiar fashion to talk of the 
sacredness of life as compared with the 
sacredness of property and to condemn 
those who, as the popular phrase runs, 
exploit the man for the sake of the dol- 
lar. But how can you separate man 
from the property that surrounds him? 
It is a part of his very life. What would 
that life mean if today there were de- 
stroyed every vestige of that property 
that has been the result of the effort of 
our forefathers. 


Private property is the fruition of life. 
{t is the expression of life. All the life 
that is in the hand, in the brain, in the 
heart, finds its finest development, its 
highest expression in the creation of new 
property. The glorious words of the 
poets, the wisdom of the sages, the in- 
spiration of the prophets, they are no 
more than spurs to the development of 
mankind. The reason that they are glor- 
ious and wise and inspired is that they 
are ultimately translated into some con- 
crete agency for the betterment of life; 
ultimately transformed into a home or a 


nook that shall lift the individual higher 
toward divinity. But this is like carry- 
ing coals to Newcastle to defend the in- 
stitution of private property before those 
who spend their lives in the care of that 
property and daily demonstrate their 
complete belief in the sacredness of that 
institution by the faithfulness with 
which they discharge their trusts. 


Hush-Hush Money 


What then will the trust company do? 
How will it stand in this first great bat- 
tle? Will it whisper “Hush, hush,” to 
the employer who defies the demands of 
those who seek to appropriate his prop- 
erty? Will it, like the coward that mon- 
ey generally is, leave that employer to 
struggle alone against these forces of 
envy and disorder? 


Or will it by its money and influence, 
by every means in its power, preach the 
eternal justice of the system which pro- 
tects honest wages in the hands of hon- 
est industry, and concedes to honest cap- 
ital the just reward of its employment. 


How can the bank or trust company 
employ its resources in this struggle? 
It can employ its resources to defend the 
existing institutions, not their evils, not 
their wrongs, but the fundamental jus- 
tice upon which they rest and their vir- 
tues; thrift, integrity and industry. 
These are all bound up in their very 
existence with the thought of our Chris- 
tian institutions. 


It is no small task to protect them. 
Thrift, in many of our communities, 
seems to have been forgotten and aban- 
doned. Economy has been lost. A mad 
program of inflation and extravagance is 
everywhere in progress. Let not the 
banks be carried away with this flood. 


The bank which countenances the in- 
flated capitalization, the dishonest pro- 
moter, the purchaser beyond his means, 
the workman that keeps no savings—that 
bank is surely not defending the institu- 
tion upon which it rests nor the virtues 
which are needed to maintain the sol- 
vency of the individual and the solvency 
of a nation—indeed the nation’s very 
existence. Would you again find the 
same high principles in the individual 
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American if you do not somewhere check 
the extraordinary wave of extravagance 
that is now corrupting the foundation 
of our society? 


What Balance Sheets Don’t Tell 


But I have said that the bank should 
defend the institution of private prop- 
erty. It needs to do more than that. It 
needs to comfort and to assist its allies— 
the manufacturer and the business man 
and the employer. For their battle is its 
battle, and their failure is its failure; 
their destruction is the destruction of its 
savings, its trusts, its deposits and its 
earnings. That help must not be con- 
fined to the advice with which our bank- 
er friends have been so free in the past. 
The battalion on its way to the attack 
wants a new comrade that forgets past 
offenses and goes into battle as steadfast 
and joyous as an American soldier in the 
Argonne forest. 

But why should the bank wait for a 
chance to help the employer and the 
manufacturer? Why should it not at 
once advance to the attack to actively 
fight for its own principles and its own 
life? Why should it wait before it em- 
ploys all its resources in this struggle? 
The banks have opportunities to join in 
the battle. 

This is no time for the old conserva- 
tive banker who earned that name by 
sacrificing everything to his profit and 
loss account. This is the time for a new 
audacious banker who looks beyond the 
daily balance sheet to the fundamentals 
of life. Who is prepared for sacrifice as 
are the employers and manufacturers 
who may lose their industrial existence 
in the defense of the principle of free 
employment? 

How heartening it would be if banks 
could recognize that the strike at the 
steel corporation is a blow at every bank, 
and could pledge to it their support. 


A Battle of Education 


This active battle is a battle of propa- 
ganda, a struggle to educate the public, 
the employer and the workman. It is a 
Struggle to ameliorate all the unfortun- 
ate conditions in the life of any worker 
in industry. 
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I have nowhere excused any employer 
who denies to the employe the highest 
wage for honest labor. That employer 
is as false to his institution as is the 
labor which fights him. Labor has the 
excuse that it seeks to redress an injury; 
that false employer has no excuse what- 
ever. He may store up immediate pro- 
fits, but he will eventually bring destruc- 
tion to himself and his industry. At him 
the bankers should strike as surely and 
as certainly as they strike against any 
enemy. Too often the bank increases 
the loan to one who pays too low wages 
and decreases the loan to one who pays 
high wages, forgetting that the real fun- 
damental factors of credit are behind the 
balance sheet. 


This contest of education and propa- 
ganda must go steadily on. We must 
convert the wage earner into the capi- 
talist so that we can give him a part in 
the control of industry and make him in 
reality a partner. He can in any event 
be a partner in many respects; in the 
control of his labor conditions, in the 
control of his living conditions, in the 
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discussion of questions of co-operation 
and conciliation. But only when he has 
acquired by his thrift a part ownership 
in the property—and he must always 
have that opportunity—should he rise to 
a full participation in its benefits and be- 
come a full partner in the enterprise. 

Upon no other fundamental than upon 
the doctrine of part ownership can ever 
be built any division to the laborer be- 
yond that of his regular wages for his 
regular day’s work. 

You say this plan of battle means a 
long road and a hard one, and that there 
is little help in it to meet the immediate 
problems and difficulties of the day. But 
we are well on that road today and 
whether we will or not must follow it. 
This is no new world as some have said. 
The depression has not changed mankind 
or the fundamental rules of life. The 
old evils remain unchanged and the old 
virtues. There is no new panacea for 
all the wrongs. 


Opportunity—Not Charity 


We cannot hope at once to destroy the 
envy, all the jealousy, cupidity and greed 
in industrial life. We can only steadily 
set our face toward the final goal and 
continually struggle to lift out of penury 
and want and suffering every individual 
human being, not by charity, not by the 
destruction of the savings of others, not 
by the nationalization of the accumula- 
tion of centuries of efforts, but by the 
continual development of individual 
character and individual ability. 

Equality of property, equality of suc- 
cess, that can never be. Communism 


may today destroy all inequality, but to- 
morrow individual effort will have built 
it up again. 


Equality of opportunity, that can be. 
It should be the goal of our civilization. 
When that is accomplished, then indivi- 
dual minds and individual souls shall for 
the first time find their finest flower. Na- 
tionalism for the national; individualism 
for the individual; the fullest opportun- 
ity for each single life to develop and 
to grow, these must continue to be the 
final end of our existence. Always must 
those who walk in the valley struggle up 
to those who walk the heights. But 
they must not in that struggle destroy 
their fellows. They must all advance to- 
gether. When the least among us shall 
have been made a king, then shall the 
greatest have justified their lives. 


In this age-old struggle let the banks 
and trust companies write down their 
names as volunteers and take up their 
weapons to fight the battles of the old 
property, the old religion, the old ambi- 
tions, the old virtues. There are no 
others. 


The above article is taken from an 
address delivered nearly 20 years ago 
before the American Bankers Associa- 
tion. The only substitutions from the 
original have been “Communist” for 
“Bolshevist” and “depression” for “war.” 
It is reprinted at this time as a striking 
proof of the recurrence of history and 
of the recuperative powers of a great 
nation of friendly people—The Editor 





Trust Operating Economies 


Effective Measures for Increasing Net to Gross 
Revenue Ratio 


Results of Nation-wide Survey Conducted by Trust Companies 


PART ONE 


Improvement of earnings being conceded as probably the most pressing 
problem of personal trust departments today, a questionnaire was recently 
addressed to representative trust institutions, asking for information on 
the methods by which net and gross earnings had been improved, other 


than by increase of basic fees. 


Thanks to the admirable cooperation of 55 


of the most progressive corporate fiduciaries, in 26 states and two Canadian 
provinces, it is possible to transmit the results of many achievements in 


operating efficiency.—Editor’s Note. 


REVIEW of the experiences of able 

trust men throughout the country, 
in introducing greater efficiency and sav- 
ings into both administrative and routine 
operations of their personal trust depart- 
ments, cannot fail to impress one with 
the strides that have been made in re- 
cent years in placing trust business on 
a sound and better paying (or less los- 
ing) basis. 

It also illustrates clearly that the prob- 
lems and opportunities are “native” to 
the type of activities, rather than the 
product of geographical or arithmetical 
boundaries. The difficulties in the way 
of efficiency and profitability show very 
little respect for location or size. Their 
multiplicity arises out of the immense 
variety in the types of services and con- 
tracts which trust institutions have un- 
dertaken in the course of their develop- 
ment. 

In some respects, the fee basis can be 
proven entirely inadequate; in others it 
may be more a matter of simplifying 
procedure. Certainly it is good business 
policy to take advantage of every proven 
method for reducing costs, without sac- 
rifice of quality, before raising the price 
of a product or service, and thus cutting 
off a proportionate part of the market. 
Further, any consideration of raising 
the customary or statutory fee schedules 
depends for validity on Cost Analysis. 


Pending the time when cost analyses 
will be sufficiently universal to make com- 
parisons possible, either to disclose types 
of accounts or activities; (1) in which 
compensation is inadequate or: (2) in 
which economies have apparently been 
effected by some institutions, the follow- 
ing courses are outlined by which “free 
services” (whether wholly or partially) 
have been eliminated or made to pay 
their share. It was frequently cited in 
the replies that many of the complica- 
tions and resulting abnormal expenses 
have been occasioned by stipulations in 
the older trust accounts or failure to 
charge for extraordinary services. Some 
of these situations can be remedied, as 
noted below, while the rigidity of the 
others suggests the possibility of incor- 
porating some elasticity in future agree- 
ments as to discretionary powers or fee 
changes necessitated by changing condi- 
tions. 


Preparing Tax Returns 


Y FAR the most prevalent “free ser- 
vice” rendered by trust departments 
which has now been eliminated or put on 
a paid basis, is that of preparation of 
tax returns. This work was, in most 
cases, done gratis for bank customers as 
well as those of the trust department, 
but the general tendency in the last year 
or so has been to make either a flat 
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charge of $10 and up, or one based on 
the time and work involved, particularly 
as it involves “peak load” attention. 


A few trust institutions have elimin- 
ated the practice of preparing these var- 
ious tax returns (in some states pro- 
perty as well as federal and state in- 
come taxes), either for non-trust depart- 
ment customers (excepting of course the 
fiduciary’s return) or both banking and 
trust. In the majority of instances, how- 
ever, they continue to render this ser- 
vice, for a charge, as an accommodation 
to trust customers, and, in fewer circum- 
stances, for banking accommodations. 


Accommodation Custodian Accounts 


HE next most extensive method 

adopted to plug the leaks in earn- 
ings has been the institution of regular 
charges for safekeeping or custodian 
facilities formerly afforded to individuals 
or non-profitable bank accounts in the 
illusory hope that this was building that 
very much abused heart-warmer—‘“good 
will.” This has resulted in elimination 
of some contacts which, however, could 
hardly be dignified as business accounts 
since the business was all on one side. 
Others have raised their fees from nom- 
inal ones which even the simplest cost 
analysis disclosed did not cover expenses, 
one company reporting increase of from 
50 to 100% “quoted and received” for 
holding stocks and bonds, and for hand- 
ling mortgages in custody in view of in- 
creased tax burdens. 


Imposition of minimum charges, as 
high as $50. annually in large cities, has 
also cleared up a lot of dead wood. Such 
changes require tactful presentation to 
avoid hard feelings, but if supported by 
quotation of cost analysis figures, can 
make a favorable, business-like impres- 
sion on the customer. A number of 
banks have only recently instituted 
charges for agency services previously 
accorded to customers of the bank free 
of charge, several mentioning escrows, 
including a Southern company which has 
stopped acting as escrow agent for bank 
customers to avoid giving free service 
to other departments. 
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Extraordinary Services 


AREFUL study of particularly 

troublesome trusts has led many 
trust institutions to give special atten- 
tion to those extraordinary services, not 
contemplated in duties covered by the 
basic charge, which are performed with- 
out benefit of extra charges. Cost anal- 
yses are of practical value in highlight- 
ing these conditions, acting as danger 
signals in the acceptance of new business, 
as well as suggesting possibilities for 
making special charges, or providing 
some leeway for them in drafting of 
future agreements. Some feel that de- 
tailed cost accounting is unnecessary for 
trouble spotting, but there is agreement 
that the administrative officers be cost 
and fee conscious, as by circularization 
of reports on special “clinical” cases. 

A Pacific Coast company points out 
that many just fees are lost where the 
administrator performs some special ser- 
vice but personally feels that no charge 
should be made. A western company 
has a standing fee committee which “re- 
views all annual accounts before prepar- 
ation of the annual statement. It con- 
sults with the officer in charge of the 
account regarding any special or extra- 
ordinary services performed during the 
calendar year and, if any such service 
has been performed, a special charge is 
made.” 

A northwestern bank believes that the 
greatest reparable loss comes through 
neglect to charge for extraordinary ser- 
vices and is contemplating having admin- 
istrators keep daily memoranda of any 
such. A Canadian trust company very 
constructively remarks: “Even where we 
have contractual relationships covering 
investment advice, we make a practice 
of charging a small fee (subject of 
course to consent of the client) to cover 
extra services involved in reorganiza- 
tions, compromise plans and in settle- 
ment of interest and dividend arrears.” 


Statements-Payments-Fee Collections 


oe a recent innovation in many 
departments has been the cutting 
down in the number of statements ren- 
dered, the unbridled frequency of in- 
come payments, and the number of times 
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fees are taken. As many companies point 
out, particularly those in the East, it 
appears unnecessary to issue any state- 
ments, except of income, oftener than 
once a year, or to make income payments 
oftener than quarterly, unless, of course, 
the beneficiaries insist on monthly pay- 
ments, or need them, as in many smaller 
trusts. 

There is quite a movement to reduce 
the occasions on which fees are taken, 
especially in those states with fees based 
on income, to a semi-annual or even an- 
nual period. Formerly, it was the cus- 
tom to figure fees on every distribution, 
and these distributions were often made 
on frequent requests of beneficiaries, or 
for small expense items. One company 
outlines its present procedure: “So far 
as we can possibly accommodate our sys- 
tem to the needs of customers, we are 
taking our fees semi-annually. Taking 
them on each distribution is a great 
waste of time, serves no good purpose 
and only adds to the cost.” 

One New York trust company, for ex- 
ample, has an official engaged largely on 
review of accounts over ten years old 
where they are up for action frequently, 
and by reducing activities as outlined 
above, estimates a saving of 40% in the 
work involved. 


Old Accounts 


HE review of old accounts, some- 

times taken at cut rates or under old 
fee schedules, presents one of the knot- 
tiest problems but one on which an in- 
creasing number of trustees are taking 
action, requiring consent of courts or 
beneficiaries, in response to careful pre- 
sentation of the reasons. Cost analysis 
has served here not only to locate the out- 
of-line accounts but also as effective sup- 
porting evidence to convince the customer 
or court that the account should be 
brought up to the present schedule. This 
has also taken the form of applying an- 
nual minimum charges wherever pos- 
sible, or seeking gracefully to close out 
the account. 

In some instances the trustee has re- 
signed from hopelessly unprofitable 
trusts, but even here, of course, the ques- 
tion arises as to the moral obligation to 
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perform according to original contract. 
Nevertheless, the tremendous increase 
in duties is recognized as generally valid 
justification for reconsideration, and 
since no distinction appears to be made 
by courts, regarding the fiduciary’s re- 
sponsibility, as between those trusts 
which are compensating for their care 
and those which are not. 


Applying Fees to Special Services 


NE of the most pungent comments 

follows the suggestion made by sev- 
eral trust officers that adherence to ex- 
isting fee schedules would do much to’ 
cure trust losses; he says: “A good place 
to begin the upward trend in fees is when 
a new account is opened.” Among other 
examples of ways in which trustees are 
eliminating free services is the adoption 
of a stiffer attitude toward acceptance of 
trusts under which the fees must be split 
with co-trustees. This situation is being 
remedied in many cases by insistence 
(combined with proper salesmanship) 
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on a full fee or at least three-fourths 
going to the corporate fiduciary, since 
it will have the great burden of work 
and responsibility. 

In the giving of investment advice lies 
one of the big leaks in profits, particu- 
larly to non-trust customers. A certain 
amount of this is, perhaps, inevitable in 
interviews with trust customers, but con- 
scious efforts are being made to avoid 
free reviews and analyses, several com- 
panies having recently imposed special 
fees for such service. Along these lines, 
an interesting wrinkle came to light of 
instances where some of the “smarter 
set” had set up relatively small living 
trust funds or agency management ac- 
counts, required frequent and prompt 
advices as to any portfolio changes, using 
these to manage the large portion of 
funds in their own hands, and thus avoid- 
ing larger fees. 

Among other examples of applying 
charges to formerly gratis services 
should be mentioned that of special ser- 


vice fees for such additional work as un- 
usual security activity, transfers, etc., 
adoption of a plan of compensation for 
supervising reconditioning of real estate 
in trust accounts, special charges for 
working out complicated plans of dis- 
tribution and transfers upon closing of 
the trust, and charges for administration 
of municipal sinking funds. Other 
phases of this problem of free or inade- 
quately compensated services, such as 
under small trusts taken on as a “social 
service,” will be treated in connection 
with a subsequent installment of this 
survey. 


(Editor’s Note: Results of this survey 
on five other approaches to the problem 
of improving both net and gross earnings, 
through institution of various operating 
economies—other than through impair- 
ment of salaries or facilities or basic in- 
crease of fee schedules—will be published 
in the following issues of Trust Compan- 
ies. We would be glad to hear from 
readers interested in obtaining more de- 
tails on any of the practices discussed 
above, and will welcome advice from any 
others who have accomplished substan- 
tial savings in personal trust adminis- 
tration and operations.) 


Impotent Fractions 


He was never known to offer a smug pre- 
scription for the cure of any ill, nor a cut- 
and-dried solution for any world-problem. 
But behind the characteristic determination 
to present all sides of a situation with im- 
partial fairness, behind the consistent re- 
fusal to hand out the cheap panacea of some 
convenient, superficial theory, there 
“grinned through” always the conviction 
that was the touchstone of his own life: a 
bedrock faith in the power of character to 
solve the peculiar riddle of each individual 
case. 

Right for the underdog, yes. But the 
judicious handling of power, and the bene- 
volent application of wealth, in enterprise 
and action, by far-seeing and well-inten- 
tioned individuals, appealed to him as a 
surer means to that end than the dissipa- 
tion of all wealth into a level sameness of 
impotent fractions. 


“Memories of John Galsworthy,”’ 
Mabel Edith Reynolds. 


by his sister, 


———— 


Prejudice is the child of ignorance. 
—Hazlitt. 





Anticipating Income Tax Time 


How Small Trust Departments Eliminate the Spring Peak, 
and Put Income Tax Data to Work 


JULIUS KEMMER 
Trust Comptroller, The First National Trust and Savings Bank of San Diego, Calif. 


N reviewing your trust department 
procedure have you asked yourself 

recently this question: Is our prelim- 
inary income tax data compilation en- 
tirely satisfactory? 

If you too are associated with one of 
the smaller trust departments, not main- 
taining a separate income tax division, 
the major premise can be answered 
quickly, we think, if you reply in the af- 
firmative to the following queries: 

1. Are the working papers so designed, 
and are they posted regularly and com- 
pletely, so that within a few days after 
the end of the year the footings can be 
transcribed direct to the federal and 
state forms? 


2. Is the data so clearly set forth that 
your working papers can be affixed to 
the retained copy of the income tax form 
as a permanent support, enabling gov- 
ernment field agents, trust officers and 
other interested parties to see at a glance 
how each item on the report proper was 
determined ? 


3. Has the posting of the work sheets 
been so scheduled that it is regularly 
taken care of during the slack time of 
each month, and thereby help level per- 
sonnel activity? 


4. Are the work sheets so designed that 
they serve simultaneously, both in their 
posting and verification, as a thorough 
internal department audit of the trust 
transactions during the year? 

5. Is their arrangement such that they 
picture in a compact form all receipts 
and disbursements, by classifications, so 
summarized as to epitomize each trust’s 
activity over the year, by months, includ- 
ing also disbursements, both of income 
and principal, to each trustor or bene- 
ficiary? 
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6. Is the record of capital gains and 
losses promptly and properly posted and 
extended at all times, so that through- 
out the year its shows the accumulative 
position of capital transactions, as a 
guide to establishing further gains or 
losses of record to take advantage of 
the maximum allowances? 

7. Do the data sheets serve as a source 
of checking for the general bank audit- 
or’s work, thereby reducing the time he — 
and his assistants need spend on mech- 
anical checking? 

8. Does the plan include a docket card 
which facilitates the preparation of the 
returns proper, and provide a permanent 
record over the life of the trust, as to 
the taxable status and a schedule of the 
returns filed with the federal government 
and with the state authorities? 

9. Finally, is the plan sufficiently sim- 
ple, with the minimum number of forms 
and sheets, and is it so easy to under- 
stand that average clerical department 
employees can maintain it, and not re- 
quire the time of executives, whose time 
can be more profitably spent in other 
phases of the department’s activity? 


With full recognition of further im- 
provements yet to be made, we believe 
that the Trust Department of The First 
National Trust and Savings Bank of 
San Diego has made progress towards 
each of these objectives. Instead of in- 
come tax being an unmitigated evil we 
minimize it as a nuisance, and at the 
same time have the work serve at least 
two other useful purposes to the depart- 
ment. With the thought that some of 
Trust Companies readers may not have 
recently reviewed their own procedure 
we will outline our forms and systems, 
hoping that in turn we may receive some 
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Figure 1. Both the use of colored sheets 
and the facing and assembling in a spe- 
cific sequence of the various pages apper- 
taining to each trust materially facili- 
tates posting and reference. 

These work sheets may be kept in tray 


criticisms and suggestions of mutual 
benefit. 


Income Tax Work Sheet 


The principal form (See Figure 1), 
caption on the obverse side “Income 
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Tax Work Sheet,” is a combination 
ruling and printing job, on a good 
quality ledger bond, of distinctive color 
stock, sheet size 14” x 11”. This size 
was carefully selected as the minimum 
on which the required data can be quick- 
ly and conveniently entered and easily 
read. 

The reverse of this sheet provides the 
schedule of “Capital Gains and Losses.” 
The three types of subsidiary schedule 
sheets, described and discussed later in 
this article, are uniform in size with the 
above, but each of them is printed on one 
side only, and so as to serve as left- 
handed pages. Thus when assembled 
in proper sequence they precede and face 
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ledgers, as we now handle the active 
trust ledger sheets and the active trust 
asset sheets; however, we find that for 
this one particular purpose, the use of 
loose-leaf binders, each limited to the 
assembled sheets for about a hundred 
trusts per book, is most convenient in 
handling, as regards posting, checking 
and reference. 

Returning now to a closer scrutiny of 
Figure 1: The item captions along the 
left hand side, as is obvious, correspond 
in wording and in sequence so far as 
practicable, with the current federal in- 
come tax return. This also applies to 
the reverse of the sheet, used to enter 
the data for “Capital Gains and Losses.” 
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Three Subsidiary Schedules 


Dividends 
Interest Payment Received 
Income & Expenses of Real Estate 


In the larger trusts more than one page 
of each may be required, while on the 
smaller trusts, by use of a few rubber 
stamps, subdividing the Interest Receiv- 
ed sheet into sections, a single page will 
serve for all classifications of interest. 

Because the item column is blank the 
sheets are readily adaptable to any pec- 
uliar analysis that may be required in 
specific trusts, such, let us say, as the 
operations of a fruit ranch, the receipts 
of royalties on various oil leases, a group 
of annuities, and so on. 


(Space does not permit the use of cuts 
of these three forms, however, we call 
attention to the concluding paragraph 
of the article for the benefit of readers 
sufficiently interested to wish copies.) 


The Forms in Use 


Late in December and during the early 
part of January as time permits, steno- 
graphers prepare sets of work sheets for 
each trust for the new-year. On the 
subsidiary schedules they list the names, 
briefly, of all stocks held, of all interest 
paying bonds, notes and mortgages, and, 
for real estate, such suitable breakdown 
captions covering receipts and disburse- 
ments for each parcel, as will be required 
both from an income tax data basis, and 
for general analysis use. For each class 
of assets sufficient additional blank lines 
are left on each sheet as will probably be 
needed for additional assets that may be 
acquired during the calendar year. 


We are then ready to start with the 
first month’s entries. As early in Feb- 
ruary as the peak of the first month’s 
business is over, a clerk posts from the 
January entries in the trust ledger, all 
January items of income and principal 
received and disbursed, with a colored 
pencii checking off each amount in the 
trust ledger as he makes the entry to the 
appropriate item and column on the in- 
come tax data sheets. All entries having 
been made of a trust for the month he 
also foots and transfers the footings 
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from the subsidiary sheets to the recap 
sheet (Figure 1) for that trust, but he 
does not foot the receipts and disburse- 
ments columns of that page itself. 


Verification of Work 


A senior clerk, assigned the duty of 
reviewing the posting clerk’s work, in 
turn, during the month of February, 
audits the posting of the January en- 
tries, crosschecking, with a different col- 
ored pencil, the amounts on the trust 
ledger, and checking off with his colored 
pencil the posting of the items on. the 
income tax subsidiary and recap pages. 
After he has completed the verification 
of all the trusts contained in that par- 
ticular volume it is passed to an adding 
machine clerk, who verifies all footings 
of the subsidiary pages computed by the 
posting clerk, for that month’s entries, 
as well as adding and entering the foot- 
ings of the Income Tax Work Sheet 
itself. The purpose in not entering these 
figures until after the recheck is to ex- 
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pedite the larger computations by hav- 
ing them done only on adding machines, 
and to avoid changing footings if made 
before omissions in postings, or incor- 
rect classifications by the posting clerk 
have been eliminated. The work for the 
month of January is thus completely 
done, checked and mathematically veri- 
fied some time before the close of Feb- 
ruary, and so on for each succeeding 
month in turn. 


It is probably superfluous to add that 
in assigning the phases of this work to 
different employees, those persons who 
are engaged in actually posting the 
trust asset ledgers must not also be the 
ones who post to the income tax sheets— 
in this way providing an additional audit 
feature. 


Automatic Audit 


It will be observed that by posting in- 
terest received to specific lines for each 
security held the classifications to “2% 
Tax Paid” or “No Tax Paid” is auto- 
matically done, and without errors 


cropping up or the need of referring to 


lists identifying which class a given bond 
isin. With the different groups of U. S. 
government bonds, municipals, and bonds 
of other states, we do not find a suffi- 
ciently large number of holdings in the 
average trust to justifying listing in the 
subschedules, but post direct from the 
trust ledger to the income tax work 
sheet itself, mentally adding the several 
entries which would be the maximum in 
any one month. 


The data sheets begin to reflect their 
intrinsic value with the second month’s 
entries, and by the time the postings are 
being made for the fourth month in their 
proper spaces any variations begin to 
stand out more noticeably, due to recur- 
rence of dividend dates, interest pay- 
ments, quarterly fees, rents received, and 
what have you. Thus discrepancies in 
amounts, or the absence of any amount 
at all, in a particular item, is quickly 
noted, and as more months go by this 
automatic audit feature is of greater 
benefit. 


By turning the data sheet over to the 
Capital Gains and Losses Schedule on 
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the reverse side discontinuations of div 
idends or interest can quickly be veri- 
fied, if due to a sale of that security, 
although an alert clerk will probably 
know if it is all right from his familiar- 
ity with the trust, without further veri- 
fication to the asset ledger. Naturally 
no trust department ever misposts a 
water bill to the wrong trust or anything 
like that—but just suppose it did—the 
analytical posting to the income tax work 
sheets picks it up, and because that work 
is kept so closely up to date the correc- 
tion is made without delay, and certainly 
before time for a statement to go out to 
a trustor or an attorney. 

An important feature of Form 1, al- 
though it is not at all necessary so far 
as the actual income tax data is concern- 
ed, is the compilation of the data under 
the caption “Payments to Beneficiaries.” 
This section of the page pictures suc- 
cinctly the cash disbursed directly to, as 
well as payments made for the personal 
account of, the trustor, beneficiary, or the 
several beneficiaries if there be more 
than one. The accounting division is 
frequently called upon to answer such 
questions as “How much has so and so 
received from their trust to date?” or 
“What original withdrawals were made 
this year by such a trustor?” Not only 
are these figures instantly available, but 
also the accumulative totals for the year 
are sometimes rather enlightening. 

It is the writer’s belief that the work- 
ing sheet as a whole gives a good bird’s 
eye view of the activities of a trust, as 
to receipts, expenses and to distributions, 
and that it is therefore well for each 
officer charged with handling specific 
trusts to review these income tax work- 
ing pages of his assigned trusts at in- 
tervals each year, and again, and most 
especially then, when they have been fin- 
ally crossfooted and completed—all of 
which brings us to the end of the year’s 
activity. 


Combining the Information 


As soon as the month of December is 
over the posting and checking of the en- 
tries is given precedence so far as con- 
venient, and the pages are turned over 
promptly to an adding machine or comp- 
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tometer operator. The loose leaf ledger 
is then disassembled, the binding mar- 
gins of the sheets with the post holes 
are trimmed off to reduce the pages to 
their smallest size, the various sheets ap- 
pertaining to a given trust clipped to- 
gether, and each unit is then turned over 
to the employee designated to prepare the 
fiduciary and individual returns as may 
be required: By the close of the first 
business day in January completion of a 
sufficient number are expedited so as to 
reach his desk and thus enables him to 
start transcribing the data to the appro- 
priate government forms without delay. 
Within three weeks time the last of the 
work sheets for the year are all ready for 
his use. 


“Capital Gains and Losses”—Procedure 


Now returning to the “Capital Gains 
and Losses” sheet which we slighted 
while following through the routing of 
the monthly work: Each day of the year, 
as assets are sold, the closed asset ledger 
sheets, on which appear not only dates 
of acquisition and cost, but also the date 
of sale, net proceeds received, together 
with any other pertinent information, 
are transmitted to the employee charged 
with posting the income tax work sheets. 
These sales he posts daily on the sched- 
ules for the respective trusts. If for any 
reason the asset ledger sheet is incom- 
plete in not showing the date acquired 
(from the income tax standpoint) or any 
other necessary data it is his duty to 
follow through in securing the informa- 
tion without delay. Of course if one 
asset sheet in a trust is incomplete very 
likely there remain other active assets 
in the same trust on which similar data 
is missing, so he checks on these at the 
same time, thus saving the time later on 
investigating each time a security is sold 
out of that trust. 


Verifying the Daily Postings 


Since our trust ledger pages include 
on a single page in separate columns all 
three divisions of INCOME, PRINCI- 
PAL, and INVESTMENT, it is easy for 
the clerk making the monthly postings 
to the income tax work sheets to then 


Fiduciary Service in 
W estern Massachusetts 


This Bank, through fifty years of 
experience, is well qualified to act 
in all matters of trust administration 
and invites correspondence from 
other banks and bankers. 


Springfield Safe Deposit 
and Trust Company 


Springfield, Mass. 


Member Federal Deposit Insurance Corporation 


check the cash principal receipts and the 
retirement of investment amounts to the 
“Capital Gain and Loss” page, thereby 
verifying at that time all sales were duly 
entered in the routine of the daily post- 
ing of sales from closed asset ledger 
pages. This recheck brings to light, too, 
any partial sales, where an asset ledger 
sheet had not been closed out, because a 
portion of a block of bonds, or a number 
of shares of a given stock still on hand 
keep the asset ledger sheet in the active 
ledger. 


The senior clerk, who checks income 
tax postings, verifies daily the posting 
of retirement entries, and on his month- 
ly verification of receipts and disburse- 
ments he too again checks on the pos- 
sible failure to enter a sale, by his fol- 
lowing through of entries in the invest- 
ment column and principal cash re- 
ceipts from the trust ledger to the in- 
come tax working pages. 


Items representing bad debts or es- 
tablished losses as worthless securities 
are posted at the foot of the same 
schedule, and clearly marked as such 
so that they will be picked up for entry 
on the proper section of the income tax 
return. Care must also be _ taken, 
where federal and state authorities 
have established different values on se- 
curities in estates, to set up separate 
“Capital Gain and Loss Schedules”, for 
use with the appropriate tax returns. 


(Continued on page 618) 
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CENTRAL HANOVER BANK & TRUST 
COMPANY announces the opening 
of a branch office at 7 Princes Street, 
E. C. 2, in the center of financial 
London. 


This office provides complete bank- 
ing service for Central Hanover 
customers having use for a deposi- 
tory or correspondent with access to 
the facilities of the London market. 


The office at 27 Regent Street,S.W.1, 
will continue, as heretofore, to serve 
the needs of customers to whom a 
West End location is a convenience. 


CENTRAL HANOVER 
BANK AND TRUST COMPANY 
NEW YORK 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





The “Fifth Option” Of Insurance 


Recent Developments in Estate Protection Service 


MILTON ELROD, JR., ESQ. 
Legal Editor, Insurance Research & Review Service, Inc., Indianapolis 


RULY, the government “giveth 

much” today. Governmental func- 
tions, state and municipal as well as fed- 
eral, have expanded tremendously during 
the past few years. There is a growing 
insistence that the government act, not 
only to protect, but also to promote the 
individual and collective interests of its 
citizens. This insistence is bound to be 
reflected in an expansion of governmental 
activity in all social fields. And such an 
increase in governmental activities means 
an inevitable increase in governmental 
expenditures. 

“As the government giveth, so shall 
the government taketh away.” The two 
are just as inseparable as Death and 
Taxes, with respect to which companion- 
ship a radio commentator recently noted 
that at least Death didn’t get worse every 
time Congress met. Those familiar with 
the tax situation concede with unusual 
unanimity that a broadening of the in- 
come tax base is just a matter of time. 

This is merely a duplication in the in- 
come tax field of what has occurred in 
the estate tax field. Today’s federal es- 
tate tax exemption is 60 per cent less 
than that available only 6 years ago. The 
$100,000 net estate that paid (after the 
credit for state death taxes) the terrific 
total of $80 federal estate tax six years 
ago, pays today a total of $9,280—116 
times as much tax. 


The Future for Insurance Trusts 


The trust officer and the underwriter 
will find themselves drawn closer togeth- 
er and forced to a greater degree of co- 
operation than ever before if the prob- 
lems of their clients are to be adequately 
solved today. The combined services of 
the trust company and the insurance com- 
pany are perhaps more essential than has 


From address before Boston Life Insurance & 
Trust Council, April, 1938. 


previously been the case, as a result of 
the current trend toward limiting the use 
of the life insurance policy settlement 
option provisions. 

Claude A. Benner, vice president of 
Continental American Life at Wilming- 
ton, recently had the following to say in 
an excellent article in Trust Companies 
Magazine :* 


“Today it is common with the program 
method of selling to provide modes of 
settlement in many cases so inclusive as © 
to attempt to provide protection for 
grandparents and parents, children and 
grandchildren, born and unborn, and so 
complicated as to necessitate eight or 
nine pages of typewritten paper to ex- 
press them, and, of course, the services 
of a lawyer to interpret them.” 


And so the companies have found it 
necessary to re-examine the options, and 
to determine more accurately their true 
field of usefulness. Changes in company 
practices have recently tended to restrict 
the use of the options to the simpler type 
of distribution plan. The exact restric- 
tions have varied with different compan- 
ies, but have included by and large such 
limitations as the refusal to incorporate 
remarriage contingency provisions, the 
refusal to arrange for distribution of 
double indemnity benefits in a manner 
different from the plan for distribution 
of the policy face, the refusal to make 
other than a lump-sum settlement with 
contingent beneficiaries in many circum- 
stances. 

The purpose of these changes has ob- 
viously been to protect the companies 
against overly-extended option arrange- 
ments covering many contingecies for 
many years to come, and overly-compli- 
cated option arrangements that burden 


*November 1937. 
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the company from the standpoint of ad- 
ministrative detail and overly-optimistic 
settlement plans guaranteeing interest 
earnings over a long period of years. 


The Place of Trusteeship 


After all, the options were never in- 
tended as a substitute for an insurance 
trust program. The life insurance policy 
is an instrument of estate creation; the 
trust agreement is an instrument of es- 
tate administration. The services of the 
trust company may not always be neces- 
sary where the problems of administra- 
tion are simple. 

The insurance trust is the only ade- 
quate solution to the problem, essential 
in the estate distribution plan— 


(1) Where the client has numerous 
policies in many companies. In order to 
carry out his estate plans, and distribute 
the proceeds effectively, it may be that 
several policies will have to be consid- 
ered asasingle unit. Yet it may be very 
difficult indeed to get settlement pro- 
visions on all of those policies that are 
uniform in effect. Company practices 
vary, and the variance is even greater 
today than before as a result of these 
recent changes in some company prac- 
tices in this respect. , 


(2) Where life insurance is designed 
to meet estate tax burdens, administra- 
tion costs, debts, and other estate liabili- 
ties. It may be important that the in- 
surance designed to meet these primary 
estate obligations and prevent estate 
liquidation be arranged so that it is not 
itself subject to tax, and the insurance 
trust is a recognized means to that end. 


(3) Where discretion must be exer- 
cised in the disbursement of the funds. 
A large degree of flexibility, provisions 
for adjustment to meet changed eco- 
nomic conditions, unforeseen educational 
needs, changed physical conditions of the 
beneficiaries, changed marital status, and 
the like, can be incorporated in the in- 
surance trust—adjustments that cannot 
be made under the options of settlement. 

(4) Where the insurance is part of a 
business liquidation plan, carried in con- 
junction with partnership liquidation and 
stock retirement agreements. 
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As Paul Conway has described it, the 
insurance trust is in essence nothing 
more than a FIFTH OPTION. The life 
underwriter is privileged to offer his 
clients five optional methods of distribut- 
ing his insurance estate, methods 
which may be used separately or in com- 
bination as individual needs require. 
Four of these are in the policy itself, and 
the fifth is in the life insurance trust. 


Today this fifth option is more impor- 
tant than ever before. The restrictions 
on the use of the four options in the 
policy necessarily require more frequent 
reliance upon the insurance trust. 
Through the activities of Life Insurance 
and Trust Council organizations, we are 
achieving again a new community of in- 
terest, between the representatives of 
these two great fiduciary institutions. 


Avoiding Tax Destruction of General Estate 


I want to draw attention to a develop- 
ment in the insurance tax picture that to 
my mind holds tremendous dangers for 
those who ignore it, and large opportuni- 
ties for service by those who are familiar 
with it. 


Under the federal estate tax law, the 
proceeds of life insurance paid to named 
beneficiaries in excess of $40,000 are in- 
cluded in the insured’s gross estate for 
tax purposes. But his insurance to 
named beneficiaries, though taxable, 
would not be part of the general estate 
assets subject to the control of the ad- 
ministrator or executor. Thus, the ex- 
ecutor may find himself paying, out of 
general estate assets, the taxes on this 
insurance to named beneficiaries. 


The estate tax law provided that the 
executor in such a case can recover from 
the named beneficiaries such proportion 
of the total estate tax paid as the tax- 
able insurance proceeds bear to the tax- 
able net estate. Where the proceeds are 
payable in a lump sum, the tax can be 
taken out of the lump sum benefits be- 
fore payment to the beneficiary. 


But where the proceeds are payable 
under an instalment settlement option, 


difficulties promptly arise. This situa- 
tion actually developed in a New York 
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case* last year. The deceased left a sub- 
stantial amount of life insurance to 
named beneficiaries, which involved es- 
tate and inheritance tax liabilities be- 
cause the amounts exceeded the insur- 
ance exemptions. The executor paid the 
taxes on the general estate, and also the 
taxes on the insurance, all out of gen- 
eral estate assets. He then determined 
the amount of these taxes properly ap- 
portioned to the life insurance, and ap- 
plied for an order directing the insur- 
ance company to reimburse him and the 
estate in the amount out of the proceeds 
held by the company. The policies, how- 
ever, provided only for monthly install- 
ment benefits. ; 


The trial court held that the taxes 
chargeable to the insurance could be col- 
lected from the company. The company 
was then required to readjust the settle- 
ment benefits in proportion to the pro- 
ceeds still retained by it, the original 
principal sum less the taxes. The trial 
court ruling was affirmed by the New 
York Appellate Division, reaffirmed by 
the New York Court of Appeals; and 
the United States Supreme Court refus- 
ed to review the New York ruling. 


The case is a clear indication of the 
dangers inherent in the failure to make 
specific provision in the will for payment 
of all estate and inheritance tax liabili- 
ties, both those imposed on property 
passing under the will, and those im- 
posed on property passing outside the 
general estate but nevertheless subject 
to tax. The case stands as a potent 
reason for providing adequate insurance 
to meet prospective estate tax liabilities 
in full. 


Without such insurance, it appears 
that not only is the general estate men- 
aced by the danger of estate tax liabili- 
ties, but the insurance program set apart 
from the general estate, for the insur- 
ance program faces serious impairment 
or virtual destruction if the principal 
sum in the hands of the company is to 
be raided for payment of the taxes 
which that program involves. 


*Estate of Frank L. Scott, 58 S. Ct. 41. 
66 Trust Companies 342, 343—March 1938.) 


(See 
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Income Taxed by Two States 


A case of tremendous importance to 
underwriters and others concerned with 
problems of practical estate planning 
and the use of trusts in estate distribu- 
tion arrangements is the recent ruling of 
the Virginia Supreme Court of Appeals 
in Ryan v. Commonwealth*. 


The taxpayer was a legal resident of 
and domiciled in Virginia. She received 
income from a trust, the corpus of which 
was held, managed and controlled by a 
New York trustee under the terms of the 
will of her deceased husband who died 
a resident of New York. The Virginia 
taxing authorities sought to levy the Vir- 
ginia income tax upon the benefits re- 
ceived by the trust beneficiary. The Vir- 
ginia income tax applied to “every resi- 
dent individual of this state,” and in- 
cluded in gross income any “gains or 
profits and income derived through es- 
tates or trusts.” 


*193 S. E. 534. 
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The court held that the residence of 
the trust beneficiary in Virginia was 
enough to support the Virginia tax upon 
that income, although that income was 
derived from trust property administer- 
ed in New York. New York had already 
levied the tax upon the net income re- 
ceived by the trustee under the trust, 
including the income distributed to the 
beneficiary in Virginia. 

Here lies a new danger in trusts for 
non-resident beneficiaries. Obviously, 
also here lies a new possibility for mul- 
tiple state taxation of estate resources, 
a bugaboo that has not yet been laid to 
rest. 

Today, under the United States Su- 
preme Court decision in Worcester Coun- 
ty Trust Co. v. Riley,* the problem of 
double estate taxation rises anew. It is 
entirely possible for conflicting state rul- 
ings to exist with respect to the domi- 
cile of a deceased, with the result that 
two or more states may justify (on the 
ground of domicile) the estate taxation 
of intangibles left by a deceased. 

But in addition to this, under the Vir- 
ginia ruling, the wealthy estate owner 


faces also the problem of possible double 
income taxation of the estate income un- 


der certain circumstances. It is inter- 
esting to note that the Virginia attorney- 
general argued in this case that both 
the New York and the Virginia taxes 
could be legally upheld, since different in- 
terests were involved—the New York tax 
being imposed on the trustee, and the 
Virginia tax on the trust beneficiary. 
The court itself declared that this argu- 
ment found considerable support in some 
of the decisions. 

The problem is one that must be con- 
sidered thoroughly in laying estate plans 
involving trusts for non-resident bene- 
ficiaries, or trusts for beneficiaries who 
are likely to move to other jurisdictions 
in the event of the grantor’s death. 


The Problem of Combination Contracts 


Another problem of considerable diffi- 
culty and importance concerns the so- 
called combination contract and its status 
under the federal estate tax law. 


*See 65 Trust Companies 764 (Dec. 1937). 
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In Estate of Joseph Thornton (243 N. 
W. 389, Minn.), such a combination con- 
tract was held not life insurance, and not 
entitled to the insurance exemption un- 
der the state inheritance tax law, al- 
though the death benefits provided under 
the contract were payable to named ben- 
eficiaries. In Ballou v. Fisher (61 P. 2nd 
423, Ore.), a similar contract was held 
not an insurance policy, and not entitled 
to insurance exemptions under a state 
income tax law. In Old Colony Trust 
(Estate of Morss) v. Commissioner (37 
BTA No. 64)*, the United States Board 
of Tax Appeals held that a similar com- 
bination annuity and insurance contract 
was not life insurance, and was not en- 
titled to the benefit of the $40,000 estate 
tax exemption for insurance benefits pay- 
able to named beneficiaries. 

All three of these cases involved con- 
tracts which provided both death ben- 
efits and income benefits in one policy, 
and which included provisions under 
which the insuree could, on proper notice, 
withdraw the entire principal sum 
(single-premium less certain surrender 
charges) at his will during his lifetime. 
Such contracts, it is submited, are not 
a true combination of annuity and in- 
surance features, and amount virtually 
to little more than a bank deposit with- 
drawable by the insured during his life- 
time and by the named beneficiaries at 
his death. They are investment con- 
tracts; and are no longer issued on com- 
parable basis. 


The precedents established in these 
cases are disconcerting, and will be dif- 
ficult to overcome; yet I cannot help but 
feel that the present-day combination 
contract is so vastly different in struc- 
ture and effect that a ruling different 
from that obtained in these existing 
cases must be made if the matter is 
properly presented to the court. 


Nevertheless, it is understood that the 
Treasury Department is rather consis- 
tently disallowing the insurance exemp- 
tion with respect to the insurance pro- 
ceeds payable under such a combination 
contract. In one typical case within my 
personal knowledge, the single premium 


*See 66 Trust Companies 393 (March 1938). 
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life policy and single-premium annuity 
were issued in conjunction with each 
other, but two separate contracts were 
issued—(1) a single premium life con- 
tract identical in every respect to any 
other single premium life policy, and (2) 
a single premium life annuity, the in- 
come from which ceased at the insured’s 
death. $40,000 of insurance proceeds 
were involved in the case, payable to 
named beneficiaries, and the Treasury 
refused the exemption and included the 
proceeds in the taxable estate. We be- 
lieve that the Treasury attitude is in 
error and would be difficult to support 
in a court contest. This type of com- 
bination contract involves annuity and 
insurance provisions that are entirely 
separate. 


A previous ruling of the Treasury De- 
partment, under the income tax law 
(G. C. M. 6395, Int. Rev. Bull. VII-24) 
holds that where the annuity and the 
life insurance portions of the combina- 
tion contract are clearly separable (as 
they surely are where two contracts are 
issued), the contract cannot be treated 
as an annuity in its entirety, and the an- 
nuity tax will be based upon that por- 
tion of the premium paid which went to 
the purchase of the annuity contract. 
This seems to be the better and the cor- 
rect rule. 


Blough Directs Tax Research 


Roy Blough, Associate Professor in the 
Department of Economics, Graduate School 
of Public Administration, of the University 
of Cincinnati, has been appointed Director 
of Tax Research in the Treasury Depart- 
ment, effective June 1. 

Dr. Blough is well known as a tax statis- 
tician and economist and writer on tax prob- 
lems, having been Chief Statistician of the 
Wisconsin State Tax Commission before 
joining the faculty of the University of Cin- 
cinnati. He was associate director of a tax 
study recently completed by the Twentieth 
Century Fund and was co-author of the re- 
sulting book entitled “Facing The Tax 
Problem.” He is Chairman of the Com- 
mittee on Social. Security Legislation and 
Administration of the National Tax- Asso- 
ciation and has acted as consultant to the 
Bureau of Research and Statistics of the 
Social Security Board. 
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Conn. Life Insurance Trust 
Council Elects Daniell 


Succeeding Alexander F. Stolz who 
had been president for two years, John 
R. Daniell, trust officer of the Union &; 


New Haven Trust Company, was named’ — 


president of the Connecticut Life In- 
surance and Trust Council at the annual 
meeting on May 17. About 70 members 
of the association attended the meeting 
and dinner. 

Denis B. Maduro of New York City, 
speaking on increased tax costs in the 
nation, said that as long as government 
continues to expand its functions, it will 
need an increasing amount of money to 
operate and the trend of taxation will be 
upward. He said that while govern- 
ment costs have been exceedingly high in 
the past few years, he did not see a de- 
cline in spending or taxes for the imme- 
diate future. 

Mr. Maduro also discussed a number of 
technical aspects of taxation and its rela- 
tion to insurance, declaring that since 
life insurance is recognized as perform- 
ing a social function the chances are that 
it will continue to enjoy its present $40,- 
000 exemption from taxation. 

Other officers elected were Richard H. 
Brown, Conn. General Life Insurance 
Company of Bridgeport, vice-president; 
Frank S. Brainard, Phoenix Mutual Life 
Insurance, New Haven, treasurer and G. 
Harold Welch, trust officer New Haven 
Bank, N. B. A., secretary. The next 
meeting of the group will be in Septem- 
ber. 
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... AND BY ALL MEANS FURNESS 


Bermuda—another world, and a brighter one!— 
only 40 hours away. By all means, choose the 
Bermuda scheme of “getting away from it all”’— 
There’s something so thoroughly delightful about 
Bermuda’s sunshine, her surf, fairways, unequalled 
hotels. It’s the classic vacation place! And the 
“pleasure-planned” Monarch or Queen add im- 
measurably to your Bermuda enjoyment. Furness 
provides all the facilities you expect aboard a 
super ship and considerably more; your stateroom 
has its own bath, regardless of rate—a luxury 
known only to Furness travelers to Bermuda! 


SPECIAL CONVEN- 
TION FACILITIES 
On the “Monarch” or 
“Queen”, immense pub- 
lic rooms or quiet, se- 
cluded suites accommo- 
date meetings of 25 to 
800. Address our Con- 
vention Department for 
illustrated literature 
and complete inform- 
ation on Furness “float- 

ing conventions”. 


Apply to your own TRAVEL AGENT or Furness Bermuda Line, 
34 Whitehall St., Tel. BO 9-7800 or 634 Fifth Ave., Tel. CO 5-6460. 


FURNESS Lec he way lo betmuda 
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Equity Considerations in Trust Codes 


Commentary on the Proposed Oklahoma Trust Act 


EARL S. MacNEILL 
Trust Officer, Continental Bank & Trust Company, New York 


T seems desirable, once a legal prin- 

ciple has been well established, that 
it be stated tersely and comprehensively 
for the guidance of the courts in future 
cases where it applies directly, and as a 
starting point for further interpretations 
in cases where it applies only collaterally 
It is not possible today even for legal 
specialists to study and mentally digest 
all of the enormous quantity of case law 
that is ground out of our judicial mills. 
There is a maxim that ignorance of 
the law excuses no one—but the law to- 
day is too vast and sprawling and far- 
flung for an ordinary mortal to have 
even a speaking acquaintance with it. 


The proposed Oklahoma Trust Code, 
therefore, which follows in large part the 
Uniform Trusts Act promulgated by the 
National Conference of Commissioners 
on Uniform State Laws, deserves the 
support of every lawyer, trust official, 
and every citizen who has the best in- 
terest of his commonwealth at heart. 
It is a comparatively brief statement of 
fundamental principles and sound prac- 
tice. It will supply trust officials with 
standards of policy and practice, and 
should satisfy the legal mind because it 
is an orderly, scientific statement of 
sound common law principles. 


Nominee Practice 


I observe that Section 12, permitting 
registration in the name of nominees, re- 
lates only to corporate stock. This sec- 
tion was taken from the Uniform Trusts 
Act, which is an austere source.* The 
draftsmen of this section seemingly for- 
got that there are many securities be- 
sides corporate stocks that are habitual- 
ly registered. To mention only a few in 
passing: some bond issues, particularly 
income bonds arising out of reorganiza- 


From address before Oklahoma Trust Compan- 
ies Assn. Convention, May 1938. 
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inee. 


tions; certificates of deposit; many in- 
vestment trust shares; voting trust cer- 
tificates. As to all of these the same 
“street practices,” so called, prevail as 
relate to corporate stocks. The conven- 
iences appertaining to holding stocks in 
nominee name apply to almost any other 
type of registered security. 


Why limit the use of a nominee to 
stocks, bonds and similar securities? 
While it is not our invariable practice, 
we frequently have found it convenient 
to hold real estate in the name of a nom- 
Many mortgages and mortgage 
participation certificates are held by 
trust companies .in their nominees’ 
names. 


I think the statute should be broad- 
ened to include every variety of intan- 
gible personal property, and you might 
consider including real estate and inter- 
ests in real estate such as leaseholds, 
royalties and working interests in oil 


and minerals. The statute will be per- 


Missive, of course, so if any particular 
trust company did not favor the practice 
of using its nominee, it could always reg- 
ister ownership in its name as fiduciary. 


Spendthrift Trusts—As To Income 


Your Section 23, “Authorizing and 
Regulating Spendthrift Trusts,” pro- 
vides, as I understand it, that a trustor 
may specify that the interest of any ben- 
eficiary in the. income shall not be sub- 
ject to voluntary or involuntary aliena- 
tion by the beneficiary; but notwith- 
standing such a provision in the trust 
instrument, a creditor may reach the in- 
come to the extent that the creditor’s 
claim is for support of a dependent of 
the beneficiary or for necessary services 


*C.f. Estate of Elizabeth C. Harris, 99 N. Y. 
Law Journal 2136 (May 3, 1938), decided by Sur- 
rogate Delehanty of New York County; for case 
digest see p. 645 of this issue. 
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Equity Considerations in Trust Codes 


Commentary on the Proposed Oklahoma Trust Act 


EARL S. MacNEILL 
Trust Officer, Continental Bank & Trust Company, New York 


T seems desirable, once a legal prin- 

ciple has been well established, that 
it be stated tersely and comprehensively 
for the guidance of the courts in future 
cases where it applies directly, and as a 
starting point for further interpretations 
in cases where it applies only collaterally 
It is not possible today even for legal 
specialists to study and mentally digest 
all of the enormous quantity of case law 
that is ground out of our judicial mills. 
There is a maxim that ignorance of 
the law excuses no one—but the law to- 
day is too vast and sprawling and far- 
flung for an ordinary mortal to have 
even a speaking acquaintance with it. 

The proposed Oklahoma Trust Code, 
therefore, which follows in large part the 
Uniform Trusts Act promulgated by the 
National Conference of Commissioners 
on Uniform State Laws, deserves the 
support of every lawyer, trust official, 
and every citizen who has the best in- 
terest of his commonwealth at heart. 
It is a comparatively brief statement of 
fundamental principles and sound prac- 
tice. It will supply trust officials with 
standards of policy and practice, and 
should satisfy the legal mind because it 
is an orderly, scientific statement of 
sound common law principles. 


Nominee Practice 


I observe that Section 12, permitting 
registration in the name of nominees, re- 
lates only to corporate stock. This sec- 
tion was taken from the Uniform Trusts 
Act, which is an austere source.* The 
draftsmen of this section seemingly for- 
got that there are many securities be- 
sides corporate stocks that are habitual- 
ly registered. To mention only a few in 
passing: some bond issues, particularly 
income bonds arising out of reorganiza- 


From address before Oklahoma Trust Compan- 
ies Assn. Convention, May 1938. 
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inee. 


and minerals. 


tions; certificates of deposit; many in- 
vestment trust shares; voting trust cer- 
tificates. As to all of these the same 
“street practices,” so called, prevail as 
relate to corporate stocks. ° The conven- 
iences appertaining to holding stocks in 
nominee name apply to almost any other 
type of registered security. 


Why limit the use of a nominee to 
stocks, bonds and similar securities? 
While it is not our invariable practice, 
we frequently have found it convenient 
to hold real estate in the name of a nom- 
Many mortgages and mortgage 
participation certificates are held by 
trust companies .in their nominees’ 
names. 


I think the statute should be broad- 
ened to include every variety of intan- 
gible personal property, and you might 
consider including real estate and inter- 
ests in real estate such as leaseholds, 
royalties and working interests in oil 
The statute will be per- 
missive, of course, so if any particular 
trust company did not favor the practice 
of using its nominee, it could always reg- 
ister ownership in its name as fiduciary. 


Spendthrift Trusts—As To Income 


Your Section 23, “Authorizing and 
Regulating Spendthrift Trusts,” pro- 
vides, as I understand it, that a trustor 
may specify that the interest of any ben- 
eficiary in the income shall not be sub- 
ject to voluntary or involuntary aliena- 
tion by the beneficiary; but notwith- 
standing such a provision in the trust 
instrument, a creditor may reach the in- 
come to the extent that the creditor’s 
claim is for support of a dependent of 
the beneficiary or for necessary services 


*C.f. Estate of Elizabeth C. Harris, 99 N. Y. 
Law Journal 2136 (May 3, 1938), decided by Sur- 
rogate Delehanty of New York County; for case 
digest see p. 645 of this issue. 
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rendered or supplies furnished to the 
beneficiary; provided, also, that all in- 
come in excess of $5,000 shall be subject 
to attachment by creditors and shall be 
fully alienable, though the trust instru- 
ment provides contrariwise. 

So far as I have stated it, I rather like 
this section, although I have often found 
the wish to protect a dependent with 
spendthrift tendencies to be a compelling 
reason for establishing a trust. Still, no 
great harm has been done by your sec- 
tion if the beneficiary is held liable for 
the living expenses of his dependents and 
himself. And I cannot quarrel energet- 
ically with the assumption that a person 
having more than $5,000 of income an- 
nually should be compelled to honor his 
debts. 

The phrase “or for alimony” is the one 
that concerns me. Despite the writing 
in of a spendthrift clause, all income due 
the beneficiary shall be subject to claims 
... “for alimony.” Let us assume that 
a parent writes a spendthrift clause in 
his will because he knows that his son, 
for whom he provides a trust, is weak; 
not a spendthrift specifically, but a per- 
son easily duped or misled. It is quite 
conceivable that an unfortunate mar- 
riage might terminate (especially in 
states where divorce laws are easy and 
alimony allowances generous) in a decree 
awarding alimony in such an amount as 
practically to take all the income of the 
trust, depriving the beneficiary of the 
means of support, depriving others per- 
haps justly entitled to help from him. 

When I consider this possibility, I 
wonder if the whole section is not per- 
haps too factual, too abitrary—whether 
other inequities might not come to light 
in its application. The New York sta- 
tute provides simply that, whether there 
is a spendthrift clause in the trust in- 
strument or not, income cannot be alien- 
ated. Nevertheless, income is subject 
to attachment arising out of any judg- 
ment, to the extent of 10% thereof, and, 
in a proceeding in equity, a creditor may 
segregate and receive all of the trust in- 
come which he can establish is in excess 
of such sums as may be reasonably need- 
ed for the education and support of the 
beneficiary. In practice, the trust bene- 
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ficiary has been usually allowed to retain 
the reasonable living expenses of his 
family, as well as of himself. The New 
York law takes the whole affair where 
it can be handled as a matter of con- 
science—to the equity side of the court 
—where tangled family situations can be 
unravelled that no legislature could pos- 
sibly anticipate. 


Spendthrift Trusts—As To Principal 


My main quarrel with your spendthrift 
section, however, relates to Subdivision 
(D) providing that the right of any ben- 
eficiary to receive principal shall be free- 
ly alienable and subject to the claims of 
creditors, notwithstanding any provi- 
sions to the contrary in the terms of the 
trust. I have had experience with re- 
maindermen, and with income beneficia- 
ries who will receive principal at speci- 
fied ages, who clamor to realize on their 
inheritances “now” by pledging or sell- 
ing their inheritances, at sacrificial dis- 
counts, to individuals or lending firms 
who often solicit such people. In Sub- 
division (A) you have sought to discour- 
age spendthrifts; in (D) you give them 
a green light and shout at them to hurry. 
I urge you: have your vested remainders 
or other forms of principal alienable, as 
they are at common law, but do not make 
it impossible for a testator, or living 
trust donor, to prevent alienation where 
his understanding of the characteristics 
of the beneficiary tell him that such a 
protection should be given. 


Allocation of Stock Dividends and 
Reorganization Arrears 


The Uniform Principal and Income 
Act, incorporated in your proposed code, 
has ripe age now, and has had some judi- 
cial testing. Trustees have encountered 
many problems of late, however, which 
these draftsmen perhaps did not con- 
template. I refer, for example, to Sec- 
tion 27, wherein it is provided that all 
dividends payable in shares of the de- 
claring corporation are to be deemed 
principal; that all dividends payable in 
cash or securities of other corporations 
are to be deemed income. 

It has become a fairly common corpo- 
rate practice to pay dividends in stock of 
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another class, but of the same corpora- 
tion, or in debenture bonds of the same 
corporation, which satisfies the require- 
ments of the undistributed profits tax. 
These stock dividends are considered the 
equivalent of cash dividends, and credit 
may be taken for them by the corpora- 
tion. Dividends of this type are taxable 
to the income beneficiary and the pro- 
posed statute should be re-phrased so as 
to include such dividends as income for 
fiduciary accounting purposes. Other- 
wise, if the corpus of a trust should con- 
sist, in large part, of stock of a corpora- 
tion which paid its dividends in securi- 
ties of another classification, and if this 
lifted the trust income to very high 
brackets, then the income beneficiaries 
might conceivably be on starvation wages 
(after the trustee paid the income tax) 
while the trust corpus was kept fat for 
the enjoyment of the remaindermen. 


Irrespective of the ultimate fate of the 
undistributed profits tax, it is an estab- 
lished principle of income taxation that 
dividends payable in securities of an- 
other class are taxable; and whatever 
might be the reason for a corporation 
following such a policy of dividend pay- 
ment, the income beneficiary should not 
be discriminated against. 

There is no guidance in the Uniform 
Principal and Income Act or in your pro- 
posed statute for solution of the prob- 
lem which arises when fixed income se- 
curities in arrears are presented for ex- 
change into new securities on a 77-B re- 
organization. It is understood, in many 
such cases, that a certain proportion of 
the new securities is intended to be in 
compensation for past due bond interest 
or preferred dividend arrears. Wher- 
ever stock dividends, or other dividends 
on securities or any part of new securi- 
ties on a reorganization, are taxable as 
income according to the Federal (or 
State) Income Tax law, they should be 
distributed to the income beneficiary. 


Setting Up Reserves Out of Income 


In operating trusts today, where it 
may not be engaged in a business, in the 
legal sense of the word, a trustee often 
has an acute problem in connection with 
depreciation, obsolescence and reserves. 
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Assume that an important part of a trust 
estate consists of an apartment house. 
The courts in New York have differed as 
to whether operation of such a property 
constitutes carrying on a business. An 
individual or corporation owning this 
property would set aside a certain sum 
each year for depreciation. Not only 
would this be a proper income tax deduc- 
tion, but it is an intelligent precaution. 


After a period of years the building is 
outdated, the neighborhood has changed, 
or some other factor has operated to 
render the building valueless. Yet *in 
trust accounting we are under the neces- 
sity of paying all income, after taxes and 
operating costs and mortgage interest, 
if any, to the life beneficiary. Some day 
this income may cease, and a large part 
of the principal drop out of sight with 
it, because the trustee has not been en- 
abled to replace the investment out of 
capital gradually accumulated out of the 
property’s gross income. 
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Improvements offer a similar problem. 
Repairs essential to keep the property 
tenentable are an acknowledged charge 
against income; but how about modern- 
ization—-without which the property 
may not be rentable? You may find it 
necessary to equip your apartment house 
with new refrigeration, new electric or 
gas ranges; or, in this country, with a 
cooling system. Just where do you draw 
the line between principal and income, 
not from the income tax standpoint, but 
for fiduciary accounting? The cooling 
installation may properly be principal; 
but refrigerators and ranges, which may 
be obsolete in a few years, may seem 
more properly an income expense. 


Yet when you were paying out net 
rents as income to the life tenant, you 
built up no reserves to anticipate these 
expenses. Now the life beneficiary may 
have to go without income for a consid- 
erable period while you are paying for 
the equipment. The same inconvenience 
may occur if you do not have the ability 
to set up reserves for interest, assess- 
ments or taxes. 


Statutes and old cases often do not give 
us effective guidance for modern business 
conditions. No statute can anticipate 
what should be done in every instance. 
But a statute can prescribe that a trus- 
tee may, in its discretion, set up reserves 
out of income for these and other charges 
for which a reasonable man might, in 
sound accounting practice, establish re- 
serves. 


Irrevocable Trusts 


Following the statutes of Kansas, you 
have, in Paragraph 40, stated that every 
trust shall be irrevocable unless author- 
ity to revoke is reserved in the instru- 


ment establishing the trust. This is an 
accurate statement of the common law 
insofar as it applies to trusts wherein 
vested interests have arisen in others 
than the grantor. But the prevailing 
rule is, that where the settlor is the sole 
beneficiary, he is entitled to revoke the 
trust; you may wish to amend your draft 
to conform to this apparent exception. 


But I have a more drastic suggestion. 
The theory of revocable trusts is: that 
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interests may vest, but they are defeas- 
ible if the grantor exercises his right to 
revoke. In collaborating with attorneys 
in the planning of trust agreements, I 
have always, first, insisted that the trust 
shall not be irrevocable unless there are 
important conditions demanding irrevoc- 
ability. The family situation of the 
donor should be settled beyond doubt, 
and there should be some compelling fac- 
tor, such as a considerable tax saving. 
If I am satisfied that the client thor- 
oughly understands the implications of 
an irrevocable trust, and that he has 
sound reasons for making such a trust 
then, secondly, I insist that the trust in- 
strument recite his understanding and 
specifically state that the trust is to be 
irrevocable. 


This prudence is in recognition of a 
trend reflected by a line of cases where 
irrevocable trusts have been held to be 
revocable because of the circumstances 
involved. So it would be humane for 
Oklahoma, in its trust code, to provide 
(as California has done) that if a donor 
of a living trust wants to make the trust 
irrevocable, he can make it so by plain 
language to that effect, but if he fails to 
use such language, then the trust shall 
be freely revocable and modifiable by the 
trustor. 


Legal Investments 


While preparing my notes, I thought 
your Section 47 (derived from the Penn- 
sylvania statute defining legal invest- 
ments) would be a very nice bone to 
throw to our investment analysts; so I 
tossed it, and the battle started. 


One group felt—and it could cite the 
majority of our commonwealths as au- 
thority—that there should be no code 
prescribing legal investments, but sim- 
ply a recital of the rule of reasonable 
care, as set forth in the Restatement. 
Another group felt, and with this group 
I sympathized, that strict regulation of 
investments was a tangible protection to 
a trustee against the demands of re- 
maindermen who want stocks that will 
go up, and of income beneficiaries who 
cannot see why you must sell “those good 
7% and 8% bonds.” 
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I have called it cowardice to insist upon 
investment safety to the extent of disre- 
garding the needs and reasonable wishes 
of income beneficiaries, but I must con- 
fess that, in many cases, I have found 
solace in trusts where legal investments 
were required, for if we did not have this 
protection, the clamor of the beneficia- 
ries would have driven us either insane 
or bankrupt. 


Subdivision (L) of Section 47 is taken 
from the revised statutes of Washington. 
Here it is provided that “if the instru- 
ment creating the trust authorizes the 
trustee to invest funds... in the discre- 
tion of said trustee or to that effect, the 
trustee may, in the exercise of such dis- 
cretion, in good faith invest ... in any 
manner authorized in this section or in 
any other manner... that the trustee 
may deem advantageous to... the bene- 
ficiaries of such trust.” The walls you 
have built around the field of legal in- 
vestments are broad enough; now here 
you have the hinges oiled and the door 
ajar, ready for the fiduciary to dash out 
into the wide open spaces of non-legal in- 
vestments. 

Not only laymen, but many lawyers, 
construing such a provision in a trust 
instrument, would assume that the dis- 
cretion, so broadly defined, was intended 
to apply within the statutory limits of 
trust investments. We are very careful, 
in our own practice, whenever a trustor 
wishes to give us discretion beyond the 
legal list, to have him stipulate that we 
shall not be limited to legal investments 
according to the statutes of New York 
or any other State. The trustor should 
fully realize the implication of the lan- 
guage used in the trust instrument and, 
as to such important matters as irrevoc- 
ability and investment discretion, should 
not stop with legal implications, but 
should go on and state, in language of 
the clearest kind, what his intentions are. 


Where Standards Fail 


As to your legal restrictions them- 
selves, I found, unfortunately, no agree- 
ment among my associates, except in one 
thing; that they did not like the Penn- 
Sylvania statute which you have tenta- 
tively adopted. It was felt that this 
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statute did not most effectively protect 
trust funds, particularly when it is con- 
sidered that it will govern not only trust 
companies, with their machinery for 
trust investment, but individual trustees 
who, as we all know, turn to the most 
incredible places for guidance. Listing 
upon the New York Stock Exchange or 
Curb or the Chicago Stock Exchange was 
obviously considered by the framers of 
this Act to be an assurance of market- 
ability. But in these times listing is an 
inadequate test. We have learned, of 
late, how thin markets can be. Today 
there are many bonds which are not list- 
ed, but traded over-the-counter only, 
which enjoy as fluid markets as many 
listed items. 


Rating, your second standard, is neith- 
er an absolute nor an infallible test. 
Moreover, I do not particularly like to 
see you go into BAA ratings, in your 
legal list, inasmuch as both A and BAA 
are generally considered to be business 
men’s investments—hardly trust invest- 
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ments unless the trust instrument ex- 
presses a policy of great liberality. I 
should think you would not want to go 
below A, and then, as a second precau- 
tion, you might take a leaf from the 
Federal Reserve rules as to bank port- 
folios, and require that at least two rat- 
ing services must agree on the minimum 
rating. 


When your analysts examine a bond 
proposed for trust investment, they 
themselves will wish to look into the bal- 
ance sheets and earnings statements of 
the obligor; they will be concerned with 
the proportion of funded debt to capital- 
ization and with what constitutes true 
capitalization; they will apply different 
formulae to railroads, to utilities and to 
industrials; they will be interested in 
the probable future of the corporation 
fully as much as its past, to which end 
they will study trends in the industry. 


Formulating A List 


If you attempt to embody in a statute 
the standards your analysts would apply, 
you will have an enormous and complex 
statute which few laymen and, for that 
matter, not many trust officers will un- 
derstand. We have such a statute in 
New York; but it operates lefthandedly, 
so far as trustees are concerned. It isa 
statute applicable specifically to savings 
banks; the trust statute incorporates the 
savings bank requirements by reference. 
The State Banking Department perforce 
must interpret this statute, which it does 
by publishing periodically a list of legal 
investments. This list is stated to have 
no conclusive official standing, but I know 
of no instance where a trustee has not 
been safe in relying upon it. 


You have, in Oklahoma, a somewhat 
similar statute relating to investments 
by insurance companies and, on a casual 
reading of this statute, it seems quite 
more severe and considerably more real- 
istic than the Pennsylvania act which you 
are offering. You would not wish to be 
bound by the percentage restrictions of 
this insurance law, but perhaps you could 
provide that securities which were legal 
for insurance companies should be legal 
for fiduciaries. 
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Another sugestion is, that some kind 
of State commission might be estab- 
lished, which would be a sort of super- 
investment committee, whose function 
would be to formulate and keep alive a 
list of investments approved for trust 
funds, under such general restrictions as 
might be laid down by the statute creat- 
ing the body. Such a commission could 
be composed of a stipulated number of 
trust company officials and attorneys, 
some independent analysts, perhaps rep- 
resentatives of the insurance companies, 
if they were to be brought within the 
scope of the authority. 

This would be an extension of an idea 
which is having some degree of support 
these days: for the establishment of mu- 
tual investment supervising facilities by 
groups of banks and trust companies.* 
In Oklahoma you have a few large banks 
which can afford to maintain adequate 
facilities for research, and many small 
banks which cannot conceivably afford 
such facilities. If you could, in some 
way, pool your resources, and if the re- 
sulting group could have some official 
sanction, then you would not only be set- 
ting safe standards for corporate fiducia- 
ries to follow, but you would be setting 
bounds beyond which individual trustees 
could stray only at the risk of punish- 
ment by surcharge. 

You need not buy ready-made; you 
have an opportunity to make your law 
out of new cloth. You can do a fine job 
of it. I have necessarily dwelt on criti- 
cism and suggested changes, but I hope 
you will press your cause, and be reward- 
ed by seeing this excellent bill enacted. 


*C.f. “Centralized Facilities for Investment Port- 
folio Analysis,” by August Ihlefeld, Jr., Trust 
Companies Magazine, Oct. 1936. 


Edward Strecker Dies 


Edward Strecker, Chairman of the Board 
of the Union National Bank of Troy, N. Y. 
when he died May 9, had been continuously 
with the bank for 57 years. His was one 
of the longest records in the United States. 

Mr. Strecker started as a messenger boy 
with the Union National in 1881. He was 
promoted to bookkeeper, clerk, teller, assis- 
tant cashier and cashier.. In 1929 he was 
named president, in 1935, chairman. 





TRUST COMPANIES 


EXECUTOR * TRUSTEE * AGENT * GUARDIAN 


OLD COLONY 
‘TRUST COMPANY 


17 COURT STREET, BOSTON, MASSACHUSETTS 


New England’ s 
Largest Corporate Fiductary 


* 


Member of the Federal Deposit Insurance Corporation 


Allied with THe First NATIONAL Bank oF BosTon 





Insured Trust Deposits 


HE Federal Deposit Insurance Cor- 

poration is considering rules and reg- 
ulations relative to the insurance of gen- 
eral trust accounts, according to reliable 
information. The purpose is to clarify 
practices and clear up misunderstanding 
over the depositing of trust funds by one 
bank with another bank. It seems that 
some banks have thought it necessary to 
itemize each individual trust account 
when depositing funds with other banks 
in order to protect these various ac- 
counts should either one of the banks 
‘close. To itemize thus, it was believed 
that the insurance guarantee would 
thereby be unchallenged. 


The Corporation however, now leans 
to the view that this is unnecessary when 
both banks are insured and the rules will 
likely so specify. Further, it is under- 
stood that the trust funds of a bank may 
be insured separately from the ordinary 
deposits, if both accrue to the benefit of 


a single individual. This, in effect, 
would mean that a trust account would 
carry maximum deposit insurance equal 
to that of a time or demand deposit. 


The Federal Deposit Insurance Cor- 
poration has recently contacted many 
trust officers of banks, both individually 
and by correspondence. Data was sought 
on the practices most prevelant in hand- 


* gslowed:° down. 
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ling uninvested trust funds. It was 
found that some of the larger trust de- 
partments, having considerable amounts 
of uninvested funds, redeposited them 
individually in various insured banks 
throughout the country, seeking thereby 
the maximum of protection for them. 
However, it was observed that the prob- 
lem of the trust officers was not that 
simple, because of the variety of trust 
accounts and a disinclination to mingle 
them. ‘ The amount of work involved in 
keeping records was admittedly consid- 
erable. Questions involved had to do 
with names .of beneficiaries, classifica- 
tions and other details. Where there 
could be no named beneficiaries, book- 
keeping troubles increased. The desire 
of the Corporation is to work out a 
program that will grant insurance pro- 
tection and avoid such difficulties. 


Trust Indenture Bill 


HE Barkley Trust Indenture Bill has 

had increasingly hard sledding as 
the Administration’s legislative drive 
Not that the Securities 
and Exchange Commission has ever 
weakened in its support of the measure 
but banking interests which formerly 
gave a measure of unofficial aid to the 
proposal, grew critical. This view was 
vocalized by the Chamber of Commerce 
of the United States. Its president, 
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George H. Davis, sent a letter to mem- 
bers of Congress and a report which 
urged rejection of the measure, calling 
it injurious to business. This attitude 
was based on three points: The bill would 
retard issuance of new obligations by 
increasing government red-tape; it would 
increase the cost of business financing by 
imposing additional burdens on issuing 
firms and their corporate trustees; it 
would broaden the control of the SEC 
over business financing by making the 
commission a dictator over the agree- 
ment between the corporate trustee and 
the investor. 

The answer of SEC Chairman William 
O. Douglas is that the bill will “remedy 
the defects in indentures which now 
handicap the efforts of those institu- 
tions and of the investors themselves to 
take the necessary action for the protec- 
tion and enforcement of their rights.” 
Chairman Douglas, in his support, makes 
much of the fact that committees of 
trust institutions have generally approv- 
ed the measure. The Chamber of Com- 
merce answers, sotto voce, that such 
endorsement is not as real as is claimed 
and intimates that it was given under 
duress, and because of the expectation 
that the bill would become law. At this 
writing, there seems to be no other ex- 
pectation. 


Bureau of Examination and Super- 
vision (Smathers Bill) 


RESENT studies of high officials of 
the Comptroller’s Office, the Federal 
Reserve Board and the Federal Deposit 
Insurance Corporation, seeking to obtain 
a form of agreement on acceptable defin- 
itions for their examining groups, are 
indicators of developments of vital mo- 
ment to trust growth as a part of Amer- 
ica banking. It is not unlikely that the 
difficulties now being experienced in 
reaching agreement between the three 
agencies will hasten legislative action. 
While the three federal agencies exam- 
ine trust departments and call for reports 
from them, their manner of procedure 
and the type of reports obtained is not 
comparable to the commercial banks. In 
addition the trust laws of the various 
states which apply to national as well as 
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state banks prevent uniformity. The 
Comptroller of the Currency and the Fed- 
eral Reserve Board have certain definite 
responsibility over trust departments. 
When new trust powers are sought, the 
Reserve Board must act on the applica- 
tion. 

However, it now and then happens that 
a national bank or a reserve member 
bank applies for trust powers in a com- 
munity already served by a state insured 
bank. The ideal, all admit, is to make 
a careful survey and determine if a new 
trust department should be opened; to 
ascertain if there is a need for it. Will 
the opening of another trust department 
in that region merely divide the avail- 
able business? 

It is here that a bill such as the one 
offered by Senator William Smathers of 
New Jersey becomes a definite part of the 
present trend. This bill, designated as 
the “Banking Agencies Act’ would set 
up the Federal Bureau of Examination 
and Supervision in the place of the pres- 
ent office of the Comptroller of the Cur- 
rency. This Bureau, placed within the 
Treasury Department for organization 
purposes, yet independent in its function- 
ing, would exercise the examining and 
supervisory functions now exercised by 
the Reserve Bank and the FDIC and, of 
course, the Comptroller’s office. 


The licensing of banks and the control 
of many phases of trust departments 
would be within this Bureau’s authority. 
Since all insured banks would also come 
within the scope, the future growth of 
the trust business would be largely cen- 
tralized. The Smathers’ bill is now be- 
ing studied by bank associations and 
banking generally and is expected to be 
among those measures that will come up 
for hearing and action at the next ses- 
sion of Congress. The difficulties expe- 
rienced in finding a basis of agreement 
in examination procedure by the three 
agencies, will most likely be one of the 
arguments in favor of the bill. 


Trust Business Field 


HE fact that there is little activity 
discernable in the new program of 
common trusts is generally held here to 
be merely another facet in the recovery 
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program. Officials interested in the sub- 
ject believe that when recovery is 
achieved in the economic world, trust de- 
partments will be among the first to feel 
the up surge. This does not mean— 
judging from official conversations—that 
the sphere of the trust departments is 
now limited. It is plainly stated that 
there is now doubtless more business for 
trust departments if they would but 
reach for it. Intelligent advertising is 
mentioned as well as alertness and ap- 
preciation of the needs of the community. 
Insurance trusts, it is admitted, have 
felt the effect of the recession, but even 
now appear to be coming back and should 
increase. The judicious development of 
common trust funds is foreseen, although 
possibly slow in starting. The question 
is asked if trust officers are as alert as 
other business leaders? 


Federal Tax Study Plans 


OMETIME this fall it is expected 

that Roswell Magill, now under-sec- 
retary of the Treasury Department, will 
again take up favored teaching duties. 
Nothing official has been announced up 
to this recording and neither has there 
been any attempt to deny rumors. The 
Under-secretary is highly esteemed and 
his work on the tax bill, his testimony 
before Congressional committees and his 
understanding of tax complexities, have 
proved of great value. Before he makes 
any announcement of his program, the 
Under-secretary is laying out plans for a 
continuation of Government tax studies. 
To this end, tax experts are being in- 
vited to associate with him at the Treas- 
ury. 

Recently the appointment of Dr. Roy 
Blough, associate professor in the De- 
partment of Economics, graduate school 
of public administration of the Univer- 
sity of Cincinnati, was announced, speci- 
fying that he would serve as director of 
tax research beginning Jan. 1. Dr. 
Blough is well known as a tax statisti- 
cian and economist and writer on tax 
problems. Before joining the faculty of 
the University of Cincinnati he was chief 
statistician of the Wisconsin State Tax 
Commission. He was associate director 


of a tax study recently completed by the 
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Twentieth Century Fund and was co-au- 
thor of the resulting book entitled “Fac- 
ing the Tax Problem.” He has also act- 
ed as consultant to the Bureau of Re- 
search and Statistics of the Social Se- 
curity Board. 


“Using” Trustee Name in Reorgani- 
zations 


HE Securities and Exchange Com- 

mission views rather more than sus- 
piciously the practice of quoting banks 
and especially trust companies, when re- 
organizations are being promoted. For 
example, when an investment corpora- 
tion, with wide and varied interests, 
seeks to contact security holders, and 
quotes for reference purposes well known 
commercial banks and trust companies, 
the inference is that all the activities of 
the particular corporation are also en- 
dorsed. 

The Securities Commission has regis- 
tered its objections. In a report made 
public during the last few days, these 
views are cited. Particular emphasis 
was given to trust companies. It was 
remarked upon that “in many instances 
these financial institutions and other 
firms could be counted upon to assist” in 
effecting an exchange program. In one 
noted instance, trust departments were 
named and records quoted which, in the 
view of the investigators of the Securi- 
ties and Exchange Commission, consti- 
tuted a form of unfair practices, even 
though no direct evidence was cited of 
specific wrong doing by the trust institu- 
tions. 


Modernization of Legal Lists 


At a meeting this month of the Na- 
tional Association of Supervisors of State 
Banks, District No. 1, (comprising the 
New England and Middle Atlantic 
States), consideration was given to mod- 
ernization of statutes governing securi- 
ties legal for investment by trustees and 
savings banks. Discussion was held on 
recent modifications in the Maine, New 
York and New Hampshire laws permit- 
ting changes in the lists by the State 
Banking Board on recommendation of a 
designated advisory group. However no 
formal action was taken. 
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An Ideal Mortgage Market 


Overcoming Obstacles To Attainment 


LAWRENCE B. CUMMINGS 


Formerly New York State Mortgage Commissioner and President of 
of the Real Estate Board of New York 


DEAL conditions in a mortgage mar- 

ket in urban centers, or anywhere 
else, might be defined as a steady de- 
mand for mortgage money without the 
fluctuations of booms and depressions, 
a steady supply of mortgage money 
properly regulated, and certainly as to 
the stability of the loan. 

Such an ideal is, of course, only “a 
consummation devoutly to be wished.” 
We might consider here some of the ob- 
stacles in the path of attaining this 
ideal condition, and some of the steps 
that can be taken in a nearer approach 
to it. 


There are, of course, curbs on the de- 
mand for mortgage money that are not 
the result of planned regulation. One 
of the most potent of these is the sud- 
den increase in wages reflected both in 
the production of building material and 
in the cost of construction itself. The 
new Federal housing act exempts those 
projects from paying the. prevailing 
wage in construction, but private build- 
ers in other lines must pay it. Labor 
has caused its own present unemploy- 
ment in the building industry today to 
a marked degree by raising construc- 
tion costs, and by so blocking construc- 
tion has cut down the demand for mort- 
gage money for new building. This 
condition is at present frozen by the 
operation of the one-sided Wagner Act, 
which needs drastic revision for the 
best interests of labor as well as em- 
ployer. 


Control of Supply 


The best medium that we have found 
so far for the control of the supply of 
From an address before the Savings Division of 


the American Bankers Association at New York, 
March 3, 1938. 
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mortgage money is in the concerted re- 
fusal to extend credit to unworthy 
building projects. The implement for 
this is in the associations of savings 
banks and similar institutions, where 
group experience is developed into sane, 
effective policy with adherence to recog- 
nized standards. These are not com- 
binations in restraint of trade. Capital 
is not regimented but remains free. 
Competition for investment of idle 
funds prevents the refusal or boycott 
of a sound loan. But unsound finan- 
cing is prevented, together with the 
disastrous consequences of its collapse. 

The sources of supply of most of our 
mortgage money are in general insur- 
ance companies, trust companies, com- 
mercial banks, savings banks, charit- 
able foundations, estates and indivi- 
duals. (The mortgage companies are 
not so much actual sources as distribut- 
ing centers). In ordinary times and es- 
pecially in depressed times the finan- 
cial institutions, particularly those in 
associations, exercise sufficient caution. 
But even these solid institutions can get 
caught in the tide of boom-optimism and 
be compelled by the lax policy of an- 
other lender either to lower their stan- 
dards or forego the making of loans. 
The foundations and large estates are 
generally well advised in their lending 
policies. It is the individual investor 
who is the most vulnerable. 

For the time being this individual is 
cautious because he has had the en- 
thusiasm scared out of him by the col- 
lapse of the companies that sold him 
hundreds of millions in guaranteed 
mortgage certificates. But uninvested 
money withdrawn from the stock mar- 
ket is already exerting pressure, and 
timid inquiries are being heard as to 
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the possibility of buying real estate se- 
curities. The small investor in such 
securities must be protected in the fu- 
ture against the results of his own in- 
experience as well as outside exploita- 
tion. And it is for that very purpose 
that the proposed mortgage banks, now 
the subject of legislative consideration, 
should be created. The unsound prac- 
tice of the past—notably in the sale of 
guaranteed mortgage certificates — 
should be prohibited, and in their place 
a sound medium established through 
which the small investor can place his 
money in mortgage loans. 


Stability of Loan 


Once upon a time a first mortgage 
was a bona fide first lien, but the expe- 
rience of the past few years has brought 
disillusionment. Foremost among the 
new experiences was the New York 
State moratorium on mortgages. That 
this action was vitally necessary almost 
everyone now admits, for it forestalled 
a collapse of the realty market and pre- 
vented untold suffering. Nevertheless 
it was a shock to realize that a law had 
been passed impairing the obligation of 
a contract and that for a long time the 
lender could not get his money back, no 
matter how badly he needed it. Mort- 
gagees will always be apprehensive 
over where another bolt may strike. 


Another surprise to lenders on New 
York mortgages popped up in the form 
of the prior-lien law of the last session, 
which authorized the municipality to 
make alterations in “old-law tenements” 
and to have a lien for the cost ahead 
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of the existing first mortgage. The pur- 
pose of the law was undoubtedly social 
and humane, but it did change the first 
mortgage into a junior lien. 


The passage of the undistributed 
profits tax extended its blighting influ- 
ence even to the security of mortgages, 
though this feature of the law is not 
generally recognized. It does provide, 
however, that amounts paid out in amor- 
tization of a debt are not deductible in 
computing the tax, and consequently it 
takes away in taxes part of the income 
designated for application to the pay- 
ment of principal in mortgages made 
before the passage of the law, thereby 
impairing the security. 


Government Competition and Taxation 


Another menace to stability is the 
constant threat of competition on the 
part of the government. A classic in- 
stance occurred in the discussion of an 
early housing project in Greater New 
York. The Federal government was 
considering a subsidy of nearly fifty 
million dollars for a housing project 
for the needy poor. The high official 
in control of this grant was shown that 
surrounding the area on which the pro- 
posed structure was to be erected there 
were~ dozens of other buildings that 
would certainly lose their tenants to 
this new building, where the tax ex- 
emption and subsidy lowered rents to a 
level that could not be met by the old 
buildings. On these existing buildings 
there were mortgages held by savings 
banks and insurance companies, repre- 
senting the savings of working people, 
who also, it would seem, had the right 
to expect consideration from their gov- 
ernment. The official was asked if the 
government would also furnish money 
for the refunding and protection of 
these mortgages. His bland reply was 
that that was a real estate matter with 
which the government was not con- 
cerned. That particular project did not 
finally materialize, but another was 
later built “for persons of low income” 
and took scores of tenants with com- 
fortable incomes from an apartment 
house on the other side of town. 
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The most serious and universal threat 
is the “creeping paralysis” of taxation. 
In New York we have a constitutional 
limitation on the debt-incurring power 
of municipalities, fixed at ten per cent 
of the assessed value of real estate, 
with a further restriction that the tax- 
rate shall not exceed two percent plus 
interest and amortization of the funded 
debt. The law further provides that 
property shall be assessed at what it 
would sell for under ordinary circum- 
stances. Real estate pays about eighty 
percent of the taxes that run the city; 
the city is dangerously near the limit 
of its debt; and in 1937 in the 2,353 
open-market sales of real estate in Man- 
hattan the assessed value was twenty- 
one percent higher than the sales price 
realized. 

In spite of this condition there were 
recently introduced in the Legislature, 
at the instance of the corporation coun- 
sels of the six large cities, bills to abol- 
ish for all practical purposes the right 
of a property-owner to resort to cer- 
tiorari proceedings, which is the re- 
course open to anyone whose property 
has been over-assessed. The conten- 
tion of these proponents was that the 
cities found it necessary to over-assess 
in order that they might have greater 
debt-incurring power. Fortunately, 
these pernicious bills were withdrawn, 
but the threat remains ‘in the proposed 
amendment to the State constitution to 
permit cities to issue bonds for housing 
above the ten percent debt limit. If 
these projects should prove to be not 
self-liquidating, the interest and amor- 
tization would fall on real estate in 
taxes because of the “debt service” 
provision of the present law. 


A Changing Monetary Policy 


Another cause for uncertainty as to 
stability of mortgages is the vacillating 
monetary policy of the Federal govern- 
ment. We have given to the Chief Ex- 
ecutive personal power not only to de- 
value the dollar but to issue three bil- 
lions of greenbacks whenever he wishes 
to do so. Gold is alternately sterilized 
and desterilized. Prices are regulated 
up and down with bewildering sudden- 
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ness. Inflation-fear stalks abroad in 
the land, an unsettling influence on 
holders of fixed capital investments. 


What is not always recognized by the 
average investor as a cause of uncer- 
tainty in the mortgage market is the 
“overhang” of the huge amount of real 
estate throughout the country taken 
over by banks, insurance companies, 
fiduciaries and others whose business 
is to lend on real estate and not to own 
it. This has been estimated to be con- 
siderably in excess of eight billion dol- 
lars. Though it seems to have reached 
its peak this enormous volume of ac- 
cumulated real estate holdings, unwill- 
ingly acquired, presents a problem of 
grave concern if it is not masterfully 
handled. Sooner or later this must be 
liquidated. Obviously these properties 
cannot be dumped on the market but 
must be sold judiciously. Some can be 
disposed of immediately. Others must 
be made salable through competent 
management, others through the cour- 
ageous expenditure of new money in re- 
habilitation. Some must be written 
down with equal courage. They can- 
not be neglected in a Micawber policy 
of “waiting for something to turn up.” 
With relentless determination and un- 
remitting attention they can be liquid- 
ated and undue loss avoided. 


The situation of the mortgage market 
is serious, but if straight thinking pre- 
vails we can clear the path of obstruc- 
tions and emerge with a sound program 
of controlled long-term finance, ade- 
quately amortized. 
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The government can do much to help 
us in this effort, for it is unfortunately 
the fact that the course of the Admin- 
istration is the basic cause to which are 
traceable many of the ills of our indus- 
try. Let us have some relief from our 
insupportable tax-burden. Let us have 
a cessation of attacks on business 
straining to carry the load of the cost 
of governmental projects. Let us have 
an announcement of a definite policy of 
cooperation, actual and not conversa- 
tional, so that we may know just what 
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it is that we are expected to do and 
can emerge from this cloud of bewilder- 
ment. 

It has been well said that it is within 
the power of the Administration to dis- 
courage the notion that wealth can be 
produced by making laws about it and 
that we can all grow richer if we do 
less work. It can instead preach the 
sound, old-fashioned doctrine that it is 
the duty of citizens to support their 
government and not the duty of the gov- 
ernment to support its citizens. 


Finality in Court Accounting 


Change In Massachusetts Probate Practice As To Allowance Of 
Accounts Of Fiduciaries 


By 1938 (Ch. 154), statute, which be- 
came effective on April 28, 1938, the 
whole practice relative to the allowance 
and adjudication of accounts in Massa- 
chusetts was changed. Under the prior 
practice, unless the accountant had the 
items in the account adjudicated under 
G. L. 206, §24, on the filing of a subse- 
quent account all prior accounts were 
automatically reopened, with some qual- 
ifications. The mere allowance of an ac- 
count was under the prior practice ef- 
fective in closing the door only where it 
was in fact a final account, and nothing 
arose subsequently to require the filing 
of a later account. (See April T. C. M. 
409). 

The new statute does away with ad- 
judication entirely and provides merely 
for the allowance of accounts. At the 
same time G. L. 206, §19, the statute 
which provided that on the filing of a 
later account, all prior accounts which 
had not been adjudicated were reopened 
automatically, is repealed. Consequently 
there is no further automatic reopening, 
and after an account has been allowed, 
it cannot be impeached except for “fraud 
or manifest error.” 


This means that in the future when an 
account has been allowed the allowance 
is a final matter, and the account can- 
not be reopened unless there is some 
fraud or real mistake. It is too early to 


try to attempt to define the full scope of 
the words “fraud or manifest error.” 
Presumably the statute means that in 
the future an account can be reopened 
only under the same circumstances as 
under prior practice an adjudicated ac- 
count could be reopened or a final ac- 
count which was allowed after notice to 
all persons. 


The statute further establishes the 
procedure for the allowance of an ac- 
count. €uriously, hitherto there has been 
nothing in our statutes or rules under 
which the court allowed an account. It 
was purely a matter of practice based on 
the approved form of the probate ac- 
count blank. The new statute provides 
that upon the filing of an account “such 
notice as the court may order shall be 
given to all persons interested.” Pre- 
sumably, following the ordinary rules of 
probate practice and G. L. 215, §47, no- 
tice can be dispensed with if all the par- 
ties interested are definitely determined 
and competent and assent to the account 
or waive notice. 

The statute also provides for the ap- 
pointment of a guardian ad litem in all 
cases where the interest “of a person 
unborn, unascertained, or legally incom- 
petent to act in his own behalf is not 
represented except by the accountant.” 


Reported by GUY NEWHALL, Attorney, 
Lynn, Mass. 
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N the December 1937 issue of Trust 

Companies,* it was pointed out that 
apart from retention statutes courts 
have made the power of trustees to re- 
tain non-legal investments of a settlor 
dependent upon the application of two 
rules which while theoretically divergent 
are probably closely related in practical 
effect. 

Generally, the following situations are 
to be distinguished. Where there is a 
provision in the trust instrument or will, 
that proyision will control over any statu- 
tory provision. Apart from a retention 
statute, the power to retain depends up- 
on the application of two rules, theoreti- 
cally divergent but probably closely re- 
lated in practical effect. 

The majority rule is that there is a 
duty to sell as soon as can reasonably be 
done and reinvest.! The trustee has no 
discretion except as to two matters: (1) 
will the investment qualify under the 
state or court rules as a proper invest- 
ment? and (2) if not proper, when is it 
reasonable to sell? Such an absolute 
duty to convert is a natural implication 
from the positive statutory rules regard- 
ing legal investments. Another back- 
door justification of the majority rule is 
that the authority to retain the settlor’s 
investments is so usual that its absence 
is basis for inferring the settlor expect- 
ed the trustee to conform to legals. This 
absolute duty to convert may exist even 
though retention is requested by the 
beneficiaries.? 


Elasticity Under Both Rules 


The minority rule in the absence of a 
retention statute or direction by the set- 


*Evans, “Retention of Original Investments’, 
65 Trust Companies 703 (Dec. 19387). 


tlor is that there is a duty to convert 
within a reasonable time except in extra- 
ordinary cases after using good faith, 
reasonable diligence and prudence.? In 
fact, in those jurisdictions where there 
is no statutory or court list, the courts 
may have further freedom in allowing 
retention. It is possible to hold the in- 
vestment was the result of the exercise 
of prudence without going into the duty 
to convert.* 

It is to be observed there is elasticity 
under both rules, i.e., what constitutes a 
reasonable time and what is ordinary 
care in deciding not to convert or what 
is a special case. It would seem the same 
rules should govern the trustee’s invest- 
ments and retention of the settlor’s non- 
legal investments® although the early 
cases took a distinction between improper 
investments by trustees and investments 
by the settlor but continued by the trus- 
tee.® 

Coming specifically to the statutory 
provisions regarding retention of the set- 
tlor’s unlawful investments, it will be 
noted there is some similarity to the case 
law in the absence of a retention statute. 
There are a number of variations, how- 
ever. 


Variations in Relief Statutes 
In none of the jurisdictions having re- 


tention statutes is there an absolute duty 


(1) See cases cited by Bogert, 3 Trusts and 
Trustees, p. 2061 ff., Restatement of Trusts, 
sec. 230. 

(2) In re Leitsch 185 Wis. 257 (1924). 

(3) Bogert, id. 

(4) North Adams National Bank v. Curtiss 278 
Mass. 471 (1932); Peckham v. Newton 15 
R. I. 321 (1886). 

(5) Bogert, id. 

(6) Perry on Trusts and Trustees (7 -ed.), Vol. 
I, sec., 465; Peckham v. Newton, supra note 
at 324. 
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to convert. The square conflict with the 
majority rule is naturally to be expected 
when the purpose of the retention stat- 
ute is examined, i.e., relief from the rigor 
of the majority rule. The statutes of 
California, Maine, Minnesota, Ohio, Ore- 
gon and Washington incline towards per- 
mitting general retention absolutely. 

The California and Washington stat- 
utes allow trust companies to hold dur- 
ing the life of the trust all real and per- 
sonal property received from any source 
although not legal in the same manner 
and upon such conditions as if legal un- 
less the trust instrument provides to the 
contrary. The Maine statute provides 
that in the absence of instructions from 
the court or will, a testamentary trustee 
may retain any investment of the de- 
ceased testator’s estate at his death. 
Minnesota allows corporate trustees in 
their discretion to retain and continue 
any securities coming inte their posses- 
sion. The provision applies whether the 
corporate trustee is acting alone or with 
an individual co-trustee. 

Ohio’s provision is a self-begging one. 
Nothing is to be construed to prohibit 
any fiduciary from retaining any part 
of the trust estate received by him even 
though not of the class permitted to 
fiduciaries under the law provided the 
circumstances do not require disposal in 
performance of his duties under the law. 
The Oregon statute allows any trust com- 
pany to continue as investments any se- 
curities or property in which the trust 
estate is invested at the time of its re- 
ceipt by the trustee. 

Prerequisite of “Due Care” 

Read literally, these statutes have few 
limitations. If under no duty to convert 
as soon as reasonably possible, then it 
is extraordinary and undesirable to free 
a trustee from his general duty to use 
reasonable care and prudence.‘ The trus- 
tee must use due care even when the in- 
strument directs retention of non-legals. 
The power to retain is confined to corpo- 
rate trustees in California, Minnesota, 
Oregon and Washington. In Maine the 
power to retain is confined to testamen- 
tary trusts. It is not apparent how the 
limitations are complementary to eaeh 
other. 
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In Connecticut, Delaware, Illinois, 
South Carolina, Iowa, Nebraska, New 
Hampshire, New Jersey, and Wisconsin, 
there is a qualified statutory power of 
retention. The Connecticut statute de- 
clares investments received need not be 
changed unless ordered by the court of 
probate or directed by the trust instru- 
ment. In addition, the statute stipulates 
the trustees are not to be liable for any 
loss or depreciation occurring. 


The Delaware statute provides non- 
legals may be taken over and continued 
to be held without liability for any loss 
or depreciation so long as reasonable care 
is exercised, in the absence of a contrary 
direction in the trust instrument. A sub- 
sequent section, confined to testamentary 
trustees, allows the trustee to receive dis- 
tributive shares in kind without liability 
for losses or depreciation unless occur- 
ring through the trustee’s culpable act, 
neglect, or default. 


Illinois and South Carolina provide in 
the sections enumerating legal invest- 
ments that any trustee may continue to 
hold any investment received by him un- 
der the trust. The Illinois statute pro- 
vides further “or any increase thereof.’’® 
If ever retention of non-legals should be 
construed not to be allowed absolutely, 
these two statutes should be construed 
subject to the duty to exercise reason- 
able care.® 


Iowa in requiring all investments to 
be submitted to the court, and unless the 
trust directs investment otherwise in 
legals, probably subjects the trustee to 
the duty of exercising reasonable care.! 
Nebraska allows retention unless the 


(7) Bogert, id. 

(8) In Merchants Loan and Trust Co. v. North 
ern Trust Co. 250 Ill. 86 (1911) the court 
held the trustee could purchase its pro rata 
share of increases in the capital stock of- 
fered it by a corporation, part of the stock 
of which was owned by the testator at his 
death, both under the direction in the will 
and under the retention power conferred by 
the Illinois statute. However, this power of 
retention was subject to acting in utmost 
good faith and with sound judgment and 
prudence. 

Bogert, id. 

Courts of equity while loath to override 4 
statute will in cases of emergency control 
the matter of retention as against the wishes 
of the cestuis. Gleason v. Hastings 278 
Mass. 409 (1932). 
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court orders or the trust directs other- 
wise and the trustee shall not be liable 
for losses through depreciation. New 
Hampshire allows continuance of invest- 
ments subject to court approval and or- 
der, the trustee being accountable as he 
is for real estate. 


New Jersey, in the absence of a direc- 
tion of the trust, relieves the trustee of 
liability where petition is made to the 
court and the court orders retention in 
its discretion most advantageous to the 
trust fund and to the beneficiaries. No 
notice of application is required to be 
given unless the court orders otherwise. 
A subsequent section (P. L. 1899) pro- 
vides that if any trustee in its good faith 
and reasonable discretion under the will 
of a testator continues any investments 
of the testator in municipal bonds or in 
bonds secured by mortgage, or in the 
bonds or shares of any corporation, the 
trustee shall not be accountable for any 
loss by reason of such continuance.!! 
Wisconsin allows retention if in the trus- 
tee’s discretion sale is not advantageous 
to the trust upon a court order for a 
specified length of time.12 Any benefi- 


ciary may file an application with the 
county court to sell if for the best in- 
terests of the trust. 


Limited Immunity 


Indiana and Kentucky may be consid- 
ered as having statutes which impose a 
qualified duty to convert. The Indiana 
statute provides for sale of property not 
authorized by its legal investment statute 
on or before July 1, 1939 or within one 
year after the receipt of the property, 
whichever is later, unless otherwise di- 
rected by each beneficiary of the trust, 
the court having jurisdiction of the trust 
fund, or the person or instrument cre- 
ating the trust. The Kentucky statute 
provides for sale upon such terms and 
conditions, or holding or otherwise hand- 
ling in such manner, as prudent business 
men would under the particular circum- 
stances consider proper; a fiduciary is 
to be responsible for acting otherwise. 


Several of the states allow an absolute 
pewer of retention but the subject matter 
is limited. Arizona allows trustees to 
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continue to hold as legal investments se- 
curities issued pursuant to a plan of re- 
habilitation of building and loan asso- 
ciations. Washington likewise allows 
trust companies to hold corporate stock 
received in reorganization in the same 
manner and upon the same conditions as 
if eligible for investment of trust funds 
unless there is a trust provision to the 
contrary. 


New York provides that the years 
1931-36 are to be excluded in determin- 
ing the eligibility of railroad securities 
and all railroad securities eligible Jan- 
uary 1, 1931, or becoming eligible since 
that date or thereafter up to April 1, 
1938 shall continue to be eligible until 
April 1, 1938 except those defaulting in 
the payment of matured principal or in- 
terest on any mortgage or funded indebt- 
edness. 


Whether a retention statute is express- 
ly qualified by a duty to exercise reason- 
able prudence or not, the trustee should 
realize he is always under such a duty 
by virtue of the common law. The trus- 
tee’s liability is the same under both 
sources. Not only may there be liability 
for failure to sell but there also may be 
liability for the sale being an imprudent 
one. In all cases of speculative stocks, 
continuation of the testator’s business,. 
and matured mortgages, the trustee 
should subject retention to close scrutiny 
to avoid liability even in those jurisdic- 
tions having retention statutes. The re- 
tention statutes in no instances are likely 
to confer absolute immunity. 


(11) In re Cross 117 N. J. Eq. 429 (1935) held 
this retention statute adopted the ordinary 
duty of trustees regarding investments, i.e., 
reasonable caution. The testator at his death 
(1929) held stocks which varied in value 
from $71,000 in 1929 to $9,000 at the time 
of accounting. The testator’s brother, who 
by the will was co-trustee and could control 
sales, declined to sell the non-legal stocks at 
the suggestion of the bank co-trustee. The 
court also held this 1899 statute did not con- 
flict with the other section authorizing the 
trustees to petition the court regarding con- 
tinuance. In Wild v. Brown 120 N. J. Eq. 
31 (1936) it was held the retention statute 
would not justify the continuance of testa- 
tor’s speculative stocks. 


In re Grotenrath Estate, Wis. Sup. Ct. Jan- 
uary 8, 1935. Vol. III Trust and Estate 
Law Service, par. 29,014. 113 C. CG. H 
18,226. 
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California Trust Men Meet 


As this issue goes to press, one of the 
most nationally important of the local 
trust associations assembles in Del 
Monte, Calif. It is the trust division of 
the California Bankers Association, 
whose activities will be directed by P. 
M. Harwood, vice president and trust 
officer, Bank of America N. T. & S. A., 
and acting chairman of the division 
since the death last month of Halcott B. 
Thomas. 

Perhaps of greatest significance at 
the session on reports on May 25 is the 
report of the Committee on Uniform 
Principal and Income Act which will 
recommend to the convention, after 
three years of intensive study, a specific 
act for California which differs in var- 
ious essentials from the Uniform Act 
adopted in Oregon, Virginia, North Car- 
olina and Florida. Although recogniz- 
ing the value of uniformity, the com- 
mittee feels that variations in state jur- 
isprudence cast doubt on the wisdom 
of uniformity on a subject of this na- 
ture. 

On the program for the following 
two days is a conference on Trust In- 
vestments, to be led by B. B. Brown, 
vice president and trust officer, Ameri- 
can Trust Co., San Francisco; addresses 
on Trust Examinations, by Max V. 
Spendrup, national bank examiner; 
Dangers in Gift Deeds and Joint Tenan- 
cies, by John H. Riordan, Esq., of San 
Francisco; and Practical Tax Problems 
in Handling Estates, by Howard H. 
Rolapp, vice president and trust officer, 
Metropolitan Trust Co., Los Angeles. A 
symposium on Trust Deeds, Foreclos- 
ures and Reconveyances, led by Law- 
rence Otis of The Title Insurance and 
Trust Co., Los Angeles, closes the con- 
vention. 


Insurance Benefits 


American insurance companies in 1937 
paid policy holders, or their beneficiaries, 
$2,400,000,000 in claims. Thus, American 
policy holders, who own 70 per cent of the 
world’s insurance, were paid at the rate of 
$4,166 a minute. 
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A Trust Department and Its 
Customers 


“We who are attempting to build up a 
trust business for the institutions by 
whom we are employed should remember 
that the institution is reflected through 
us personally and we little know at what 
time our action or demeanor may influ- 
ence a prospective customer. Unfortu- 
nately we continually have to live down 
the unsavory reaction to the deed of the 
speculator in our ranks who raises the 
suspicion of the public that all bankers 
and trustees are alike. What can the 
public conclude when a trusted Whitney, 
highly honored and respected, dips his 
hand into the funds of those who trusted 
him and wantonly misappropriates their 
funds? Or a bank official in Oklahoma 
who wrongfully disposed of thousands 
upon thousands of dollars of school fund 
securities that he might use the money 
for speculation? Is it any wonder that 
we are continually on the defensive and 
find it necessary to carry on our public 
relations activities in endeavoring to con- 
vince the public that the great majority 
of financial institutions are sound and 
their officials imbued with integrity ?*** 


“The spending of much money in im- 
pressive and convincing advertising may 
easily be destroyed in a ten minutes con- 
versation with an official whose attitude 
or personality tends to indicate uncon- 
cern, lack of sympathetic understanding 
or impatience, and altogether not only 
leaves a customer in grave doubt but pos- 
sibly distrustful.*** 


“The handling of trust funds is a sac- 
red obligation; more so than ordinary 
banking funds,*** consequently trust 
fees should be based on size of estate 
and class of property administered and 
not on income produced. If income is 
the basis of fees there is too great a 
temptation for some trust officers or in- 
vestment committees to over-step the 
limit of conservatism. 

Excerpts from the address of M. A. Limbocker, 
president of the Citizens National Bank, Emporia, 


Kansas, before the recent meeting of Trust Divi- 
sion of the Kansas Bankers Association. 





Insurance Protection For Corporate Fiduciaries 


Wide Variety of Liabilities Can Be Covered 


MALCOLM M. DICKINSON 
General Manager Indemnity Insurance Company of North America, Philadelphia 


HIS newspaper clipping, dated De- 

cember 21, 1936, tells of a disaster 
that should be of interest to every Trust 
Company executive. A collapse of a 
building, followed by a fire in which six 
persons were killed and nineteen per- 
sons critically injured, is enough to 
make those connected with the super- 
vision of real estate pause and ponder 
just what their financial responsibility 
might be to the relatives of the dead 
and the injured. This is not an isolat- 
ed case—within a month after these six 
people met their death, a ceiling fell 
upon a crowd of people playing bridge 
at a public card party. Fortune smiled 
upon the bridge players because the 
chairs and card tables supported the 
fallen ceiling until police and firemen 
arrived. While many were injured, and 
some seriously, no one died. Imagine 
what would have happened if fire had 
broken out! 

In fact, within the past three weeks, 
two more old brick dwellings in Phila- 
delphia have collapsed, but luckily only 
one person was killed. 

These are real catastrophes, and 
Trust Companies were involved in each 
of them. Last March, on a very windy 
day, a war veteran was struck by a 
slate shingle blown from the roof of a 
building owned by an estate under 
Trust Company supervision. The acci- 
dent brought back a bad case of shell 
shock. 


Liability for What? 


What is your liability for injuries re- 
ceived from falls on poorly lighted stair- 
ways, defective door knobs pulling off, 
broken railings, defective treads on 
steps, accumulation of snow and ice on 


Address before Trust Company Section, Penn- 
sylvania Bankers’ Ass’n. 


the sidewalks of vacant properties or 
vacant ground? 

Your liability is a very real one. But 
it is one that need cause you little 
worry, because a properly’ written 
Fiduciaries Liability Policy will protect 
you. Not only is your liability a real 
one, but it is a personal one. If the jury 
finds that a third person has been in- 
jured as the result of your negligence 
in properly maintaining property, the . 
liability is personal and cannot be 
charged to the estate that owned the 
property that you represent. A Fidu- 
ciary having control of property or a 
business, according to the courts of 
Pennsylvania, having no authority in its 
official capacity to do wrong, and where 
its act is wrongful, therefor, has ex- 
ceeded its authority and must pay for 
such wrong out of its own pocket. 

There are many cases on record hold- 
ing that a trust estate cannot be held 
liable for the acts of the trustee, and 
ordinarily the trustee can be held lia- 
ble only in his individual capacity and 
is personally liable to injured third per- 
sons for acts of either misfeasance or 
nonfeasance in failing to keep trust 
property in repair. 

Public Liability Insurance, when 
properly written, should cover the trust 
company in its direct capacity, fiduci- 
ary capacity, interests represented by 
the trust company and its executive of- 
ficers. 


A Safety Feature 


Such a policy provides first, protec- 
tion against losses which you shall be- 
come obligated to pay by reason of your 
liability for damages because of bodily 
injuries, including death, resulting 
therefrom, sustained by any person 
caused by accident, and arising out of 
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the ownership, occupation, maintenance, 
use, or control of the premises and ele- 
vators and operations described in the 
policy. Secondly, provision is made for 
the defense of any suit against the in- 
sured alleging such injuries, even if 
such suit be groundless. 

Another important feature of this 
coverage provided by some of the Cas- 
ualty Companies is their engineering 
and inspection service, provided for the 
express purpose of reducing accidents. 

The defense of liability claims is of- 
ten expensive, and generally requires 
the services of an attorney skilled in 
defense work. A recent case has come 
to my attention that might interest you. 

A boy, accompanied by friends, broke 
into a vacant building. They found an 
elevator. While playing with the ele- 
vator, one of the boys caught both legs 
between the car and floor. Both of his 
legs were badly crushed, leaving him 
permanently disabled. His parents 


sought recovery from a Trust Company 
and carried their case to the State’s 
Supreme Court before being satisfied 


that the fiduciary had no responsibility 
to them. This suit for $75,000 was suc- 
cessfully defended by an Insurance 
Company at a cost of about $10,000. 


Policies Differ 


Public Liability Policies are not uni- 
form in their terms, and, therefore, you 
should study your coverages to make 
sure that unusual conditions that may 
exist do not vitiate your protection. 

Contractual liabilities, such as might 
be assumed under a railroad side track 
agreement or lease, are generally ex- 
cluded. 

Elevators, and even elevator shafts 
or wells from which the cars have been 
removed, must be specifically covered. 

Products liability losses are generally 
excluded. 

Material alteration or new construc- 
tion work may void your protection. 

Damage to property of others is not 
generally covered unless by specific en- 
dorsement. 

Another form of third party liability 
involving a fiduciary is that arising 
from the use of automobiles by busi- 
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nesses or interests under fiduciary con- 
tract. ’ 

A trustee was operating a small bak- 
ery. The delivery truck of the bakery 
struck a horse drawn wagon. It was 
held by the court that the fiduciary was 
personally liable for the injuries caused 


-by the bakery truck driver. 


This illustrates the need of automo- 
bile public liability and property dam- 
age insurance. 

Do any of your employees, or those of 
interests that you represent, ever use 
their own automobiles on bank business 
or estate business? Here is a case of 
this kind that is rather interesting. A 
carpenter was employed by a trust com- 
pany to make minor repairs to several 
trust properties. One evening after he 
had finished his day’s work, the carpen- 
ter drove to a mill workshop for some 
window sashes, and struck and serious- 
ly injured a pedestrian. The injuries 
resulted in a bad case of the shortening 
of one leg. This case is still pending, 
so I do not know how much it will cost. 

In another case, a real estate depart- 
ment employee used his personal car in 
going to inspect a trust property. He 
became involved in an accident that, 
fortunately, was settled for a nominal 
sum. 

Non-ownership Automobile Insurance 
covers responsibility for such situa- 
tions. 

Injuries to employees of estates or 
properties under your control should, of 
course, be covered by Workmen’s Com- 
pensation Insurance. 


Direct Losses 


While I have not found any cases on 
the point, it seems logical to believe 
that a beneficiary might hold a fiduciary 
responsible for failure to properly in- 
sure direct losses. The courts hold 
fiduciaries personally liable in third 
party liability cases, so it may follow 
that depletion of ‘an estate’s assets 
through some other happening that the 
fiduciary failed to provide insurance for, 
would be chargeable to the fiduciary. 

All mortgagees insist that Fire In- 
surance be carried on the property se- 
curing the loan, but do all mortgagees 
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make it their business to be sure that 
the co-insurance clause of the Fire Pol- 
icy on mercantile properties is complied 
with? The mortgagee failing to require 
compliance with the co-insurance pro- 
vision becomes a self-insurer. 


How about rental value and use and 
occupancy insurance on properties un- 
der your control. A story circulating 
among insurance men tells of a trustee 
informing a beneficiary of a reduction 
in income caused by a fire that rendered 
a building untenantable. The bene- 
ficiary secured a lawyer who approach- 
ed the fiduciary on this basis: You pro- 
vided insurance against loss by fire, but 
failed to insure the real value of the 
building which was the income from 
rent. Many prudent business men buy 
rent insurance; therefore, as fiduciary, 
you should have carried such coverage. 
According to the story, the trust com- 
pany personally made good the loss of 
rent until the building was rebuilt and 
rerented, rather than let the case go to 
suit. 


Suppose that an apartment house 
manager or the cashier and bookkeeper 
of a business that you are running bor- 
rows $5,000, and that ’s just what they 
always do. A defaulter never considers 
himself a crook. Could you look to an 
adequate fidelity bond for reimburse- 
ment? A fidelity bonds does more than 
pay such losses; it provides an investi- 
gation service that is quite good. And 
in dealing with employees that have 
gone wrong, a surety claim man is more 
effective than someone unfamiliar with 
such problems. 


Bankers’ Blanket Bond 


Incidentally, you have a real interest 
in the Bankers’ Blanket Bond coverage 
carried by your banks. In determ- 
ining the limits of Blanket Bond cov- 
erage, consideration should be given 
to the trust department operations. 
First, because of the dishonesty haz- 
ard of trust department employees and, 
secondly, because of the burglary, rob- 
bery, and misplacement hazard to which 
securities held by the trust department 
are exposed. 


MONTREAL to 
* VANCOUVER 


The Toronto General Trusts has offices in 
all the principal cities of Canada from Mont- , 
real to Vancouver. It offers complete facilities 
for handling personal and corporate trusts. 

The oldest trust company in Canada, 


established in 1882. A fiduciary only. 


Enquiries invited. 


™ TORONTO 
GENERAL TRUSTS 


CORPORATION 


TORONTC MONTREAL OTTAWA WINDSOR WINNIPEG 


REGINA SASKATOON CALGARY VANCOUVER 


ASSETS UNDER ADMINISTRATION $240,000,000 
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through ten offices in six cities 
THE CITIZENS & SOUTHERN NATIONAL BANK 


An assistant trust officer’ stole 
$24,000, and covered his shortage by 
misapplication of mortgage interest and 
payments on account of principal. 


$40,000 worth of government short 
term notes were stolen from the desk 
drawer of a trust officer in a well-plan- 
ned theft. 


In another case, a trust company was 
co-executor with a judge, and placed 
securities in a safe deposit box. Sever- 
al government bonds disappeared, but 
fortunately were found a few months 
later with the papers of another estate. 


When a corporate fiduciary acquires 
an interest or assumes control of any 
property or business, a thorough study 
of the insurances should be made by a 
qualified insurance agent, or by an em- 
ployee of the bank competent to judge 
such matters and one familiar with the 
insurance business. There are at least 
fourteen forms of coverage that should 
be considered. Not all of these will be 
used, but many are necessary. 


Alabama Bankers Elect Bowman 
President 


At its annual convention on May 13, 1938, 
the Alabama Bankers Association elected 
W. C. Bowman, president, First National 
Bank, Montgomery, as president; Maclin F. 
Smith, vice president and trust officer, Bir- 
mingham Trust and Savings Company, vice 
president; R. L. Adams, president, Bank of 
York, second vice-president; and Gordon D. 
Palmer, executive vice president, First Na- 
tional Bank, Tuscaloosa, secretary-treas- 
urer. H, A. Pharr, retiring president of the 
association, and vice president and trust of- 
ficer, First National Bank, Mobile, was 
chosen State vice president for the Ameri- 
can Bankers Association. 


Haleott B. Thomas Dies 


Halcott B. Thomas, vice president and 
trust officer of Citizens National Trust 
& Savings Bank of Los Angeles, died re- 
cently of a heart attack at the age of 47. 

Mr. Thomas, a modest, unassuming 
man, was a driving force in the trust 
division of the California Bankers and 
was its chairman at the time of his 
death. Although a young man, and in 
apparent excellent health, he had gained 
for himself a host of friends throughout 
the West. 


Mr. Thomas joined the trust depart- 
ment of the Citizens Bank in 1921 short- 
ly after moving to Los Angeles from 
Columbia, South Carolina, where he had 
been engaged in the practice of law. He 
was elected trust officer of the bank in 
1925 and a vice president in 1927. 

A member of Al Malaikha Temple and 
past master of James A. Garfield Lodge 
No. 566, F. & A. M., Mr. Thomas had 
served as chairman of the Masonic Board 
of Relief and was at the time of his 
death a trustee of the Masonic Homes 
Endowment Board of the Grand Lodge 
of California. 


HALCOTT B. THOMAS 





A Comptroller’s View of Trust Costs 
The Effects of Volume on Overhead 


R. H. BRUNKHORST 
Comptroller, Harris Trust & Savings Bank, Chicago 


HE Trust business’ has gone through 
an evolution almost identical with 
commercial banking. Years ago, only 
the most substantial individuals carried 
checking accounts. They maintained 
large balances, drew few checks—until 
the banks stimulated the use of check- 
ing accounts by everybody and his 
brother, and otherwise brought down 
upon themselves the deluge of small, un- 
profitable accounts which have brought 
the problem we are today so conscious of. 
Back in the days when possession of a 
checking account marked its owner as a 
prosperous citizen, Trust Departments 
were the exclusive prerogative of the 
wealthy. Unless a man had a large es- 
tate, he did not think of establishing a 
trust or naming a trust company as his 
executor. But once again the bankers 
outdid themselves. They solicited and 
advertised for trust business until small 
trusts became commonplace. 

All manner of variations on the old- 
fashioned trust agreement were fabri- 
cated, until we find custodian trusts, 
agency trusts, life insurance trusts, liv- 
ing trusts—running in size from a few 
thousand dollars on up. 


An amazing proportion of all this trust 
business is decidedly unprofitable. And, 
because the conditions of the past few 
years have borne down heavily on Trust 
Department income while at the same 
time greatly increasing activity within 
the department, we find a condition no 
less acute than does or did prevail in com- 
mercial banking. The difference is chief- 
ly in relative size, since in most insti- 
tutions the trust department represents 
a comparatively small proportion of the 
bank’s earnings over a period of years. 

Fortunately, after the depression, 
many of these so-called bankers were 

Excerpted from address before 13th Annual 


Convention of the National Association of Bank 
Auditors and Comptrollers. 
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forced out of business. In Chicago, we 
had something like two hundred and 
twenty bankers before the depression, 
and when we ended up, we had about 
thirty-two. The other banks were open- 
ed by real estate men, saloon keepers 
and liquor dealers, who have no right in 
the banking business. 


Pay Cargo or Ballast? 


Despite all the lucid reasoning which 
has been squandered on the subject, 
many bankers still feel that the expense ~ 
of yet another account or another trans- 
action can be costlessly absorbed, because 
the help and equipment are there and 
might as well be used. It is felt that 
many small accounts can be absorbed, 
because there is a certain expense that 
no bank can get away from. That, how- 
ever, is not true in a large city bank, and 
it is not true in a good many banks in 
the smaller towns. 


And it is poor business and fundament- 
ally unsound to absorb a loss for one ac- 
count, and thus throw upon another ac- 
count the burden of carrying it. Each 
unprofitable account or transaction fills 
up just so much more of the bank’s sur- 
plus capacity to take on profitable busi- 
ness, and to this extent hastens the days 
when the bank will face the necessity of 
adding additional employees, buying new 
mechanical equipment, going into new 
or augmented quarters; and the latter 
is always an expensive step. And right 
at this point, the bank ceases to absorb, 
and begins to create a direct expense. 
The management may think of the new 
expense as directly due to several sub- 
stantial and profitable accounts recently 
added. Actually, of course, if it were 
not for the unprofitable stuff added 
months or years before, the new, profit- 
able business could have been absorbed 
without the added expense of expansion. 








A Matter of Degree 


To determine the cost of operation, a 
comprehensive plan of expense distribu- 
tion is necessary in any line of business, 
but in banking we have more so-called 
“overhead” than is probably found in any 
other type of operation. In a Trust De- 
partment this “overhead” is due largely 
to the need for carrying accounts and 
securities regardless of activity. It is 
expense, chargeable to an account, not 
to administration or to the handling of 
a transaction. 


In figuring expense, many people, and 
bankers especially, take the attitude that 
their line of business is different. It is 
different only to the extent that there is 
more overhead in banking than there is 
in some other line of business. 


In the past year, many so-called bank- 
ers solicited so-called trust business and 
forgot that types of security held, the in 
and out transaction, the collection angle 
and what-not all cost money. 

Just as soon as we began to charge for 
safe keeping in the Banking Department, 
the boys all went up to the Trust Depart- 
ment, where the rates were lower. And 
then what happened to the Trust Depart- 
ment? With all the red tape that we 
have in the large city banks in the Trust 
Department, those boys worked. 


The Personal Equation 


Right here, let me say something about 
the employees. Some months ago, the 
C. I. O. organized one of the banks in 
my neck of the woods. I was up there 
just a couple of weeks ago, and a friend 
of mine told me a long story about how 
he had told the employees where they 
get off. I said to him: “I am not inter- 
ested in that. What I am interested in 
is, Why did your employees organize?” 

It developed that, in that bank, they 
have young men working as pages and 
messengers for $60 a month, and when 
they want a teller, they hire one from 
the outside, and forget the young man 
who is trying to grow up in the banking 
business. They have men there who 
must be eighty years old, working in 
some of the cages. They have all sorts 
of situations that we don’t put up with 
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in Chicago banks. In Chicago, we retire 
our people, and we promote them. 

We finally got down to talking about 
average salaries. In this particular bank, 
they had no regular raise program; they 
had no program of promotions, and they 
had no retirement program. The Union, 
in addition to other things, asked for a 
retirement program. And that is some- 
thing I think we should work for in all 
of the banks, so that we don’t have a 
lot of old bozos, like me, for instance, 
who can’t stand up straight any more, 
hanging around, trying to fumble out 
money or information to the customers. 
That doesn’t help your business. You 
would be much better off if you arranged 
your affairs so that those fellows could 
go out and brag about you, because they 
are the best new business men you can 
get! 


See the Costs First 


Some states set the fees on certain 
classes of trust business, but no state or 
otherwise tells any one to carry on at a 
loss. Every banker should know what 
his costs are, and he should know what 
his business brings in, and he should 
have an objective—meaning that many 
types of business are unprofitable unless 
a certain volume can be and is obtained. 


Now, I am for costs to give me an idea 
of what to do to make a piece of busi- 
ness profitable. In a large, city bank, we 
have many angles of the business that 
are unprofitable until a certain volume 
has been obtained. In the trust business, 
it also gives you an idea of what type of 
system to put in. For the account of 
an estate, our system and the system of 
any large, city bank is quite complicated. 
It is far too complicated to be used to 
handle custodianships, agencies and such 
business. The type of bookkeeping, the 
handling of such business, should be sim- 
plified to the point where it can be made 
profitable. But how are you going to 
do it, when you don’t know what your 
Trust Department is doing. And, you 
don’t know what they are doing until you 
determine your costs. 

Some years ago, the President of one 
of the largest Eastern trust companies 
told me he was quite worried about their 








TRUST COMPANIES 


situation because they had been running 
in the red for a year and a half. The 
real reason was because the estates that 
were supposed to be ten million dollars 
turned out to be a million dollars, when 
the man died; consequently, they got no- 
where near the fees that they expected 
and their running business was unprofit- 
able. They had to wait for a customer to 
die so that the stockholders could get a 
little dividend. 

Cost work does not mean that certain 
classes of business are arbitrarily dis- 
criminated against. Frequently, it 
means that the entire administrative and 
operating set-ups are analyzed and cheap- 
er methods of operation found; opera- 
tions in a large, city Trust Department 
are divided, and we can put in different 
systems in the different departments. 


The New Business Set-Up 


If we have some business that is un- 
profitable and it looks as if more volume 
can make it profitable, our new business 
men go out and solicit that type of busi- 
ness in order to make it profitable. The 
Harris organization did away with its 
new business department many years 
ago. All of our officers and all of our 
employees are the new business people, 
and our set-up is so arranged that every 
officer, from the President down, spends 
a certain number of days every month 
contacting old business and soliciting 
new business. 

We got a lesson along those lines a 
number of years ago. We had a new 
-business department then, and one of 
our new business men got an account 
from an old Oklahoman worth about 
ninety million dollars. He never came 
to Chicago. But in about a year, this 
old fellow, who looked as if he didn’t 
have enough money to pay his rent, came 
into the bank. He asked for the new 
business man who handled his account, 
but it so happened that he was down in 
the “sticks” somewhere trying to get new 
business. No officer knew him. 

We decided right then and there that 
the new business set-up was wrong. We 
decided that the officers should get the 
new business, and continue the contact. 
Our organization is divided into groups, 
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so that it may be any one of the officers 
in that group who may contact any ac- 
count in order to determine whether or 
not it will become profitable, when accep- 
ted. Any business that it offered is an- 
alyzed by the man to whom it is offered. 
When a man arrives at our bank, there 
will at least be somebody there who will 
buy him a lunch. 


Variety in Accounts 


In our cost work, we have followed the 
practice of using only operating expen- 
ses; taxes and the like are not in that 
class, because these are reductions of in- 
come and not expense. 

Our analysis blanks cover four classes 
of trust accounts, covering particularly 
the items costs, two administration items . 
and the overhead. These analysis blanks 
are along the same type as a commercial 
account. 

In determining Administration, we 
have followed somewhat the same prac- 
tice that we have in the analysis of com- 
mercial or checking accounts. We figure 
the front office a quarter of one-quarter 
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of the operating expense; we apportion 
to the trust account on a basis of per 
thousands of dollars. Three-quarters of 
that one-quarter are apportioned to the 
unit business in the Trust Department. 


Now, this unit business is something 
that the banker has paid no attention to 
in the past. His fee has been based, 
either on the total of the trust, or upon 
the income, and I don’t think either one 
of them is sound. The unit cost is the 
thing that costs the money, from an 
operating standpoint. If it is a case of 
bonds, they have got to be handled in the 
vaults; they have got to be put on the 
records, and the coupons have got to be 
clipped. There is very little difference 
between the cost of handling, say, one 
$1,000 bond, or 100,000 of them. There- 
fore, we charge the unit cost, and ex- 
pense. 


The unit, as we see it, constitutes the 
bonds of one corporation, or the stock 
of one corporation, or one piece of pro- 


perty. We don’t classify all bonds under 
one head, or unit; a unit is each differ- 
ent bond issue. 

Real estate costs are different. They 
are higher. And there, again, you run 
into the difference in costs in the hand- 
ling of a high-grade apartment building 
and the handling of property in the other 
less modern sections. The tenants in 
one send in the checks for the rent, and 
in the other the collector has got to go 
a dozen times and get a dollar every 
time he calls. That makes a big differ- 
ence in costs. 

Incidentally, I might say that an an- 
nual basis is the only way to figure the 
cost of a trust account. The overhead 
is one-third of the total operating cost. 
There is a cost in all angles of the bank- 
ing business that should be apportioned 
to the account, rather than to the items. 


St. Louis Life Insurance-Trust 
Council Elects 


At its initial meeting held early this 
month, the newly created St. Louis Life 
Insurance-Trust Council elected George 
O. Wolf president. Mr. Wolf is insur- 
ance trust officer of the Mercantile Com- 
merce Bank and Trust Company. Other 
officers elected were: 

Vice president F. T. Rench, general 
agent National Life Insurance Company 
of Vermont; secretary, George M. Pyle, 
vice president St. Louis Union Trust 
Company; treasurer, Arthur E. Miller, 
special agent Northwestern Mutual Life 
Insurance Company. Directors—Judge 
Davis Biggs, vice president St. Louis 
Union Trust Company; Clarence D. Cow- 
dery, assistant trust officer Boatmen’s 
National Bank; Milton R. Stahl, vice 
president Mississippi Valley Trust Com- 
pany; Arthur P. Shugg, general agent, 
Aetna Life Insurance Company; Howard 
H. Cammack, general agent John Han- 
cock Mutual Life Insurance Company, 
and Tom Mara, agent New York Life. 

Considerable enthusiasm was evinced 
among the eighty-five individuals pre- 
sent, seventy of whom have already en- 
rolled. Additional members are ex- 
pected. 





Key Factors in Economic Outlook 


An Appraisal of the American Industrial Democracy 


SIR JOSIAH STAMP 
Economist, and Director of the Bank of England 


N the old philosopher’s words, we are 

baffled today by the altogetherness of 
everything; that you can’t begin on any 
one problem without finding that it is 
linked up with some apparently unasso- 
ciated problem in the distance. I am 
going to pick out what I regard as the 
most useful key points of attack. 

The factors in economic life are like 
vitamins—you can’t see them with the 
naked eye but you can tell their pres- 
ence or absence by their effects. 

It is rather like the story of the Bar- 
rister who was heckling a poor nervous 
witness. He drew himself up to his full 
majesty and addressed him like this; 
“Now, sir, you have told the court that 
you had never met this lady face to face. 
You were walking behind her; she was 
wearing a heavy fur coat and you could- 
n’t see her figure, and yet you have told 
the court that she was a very handsome 
woman. How, sir, could you make that 
out?” 

“Well,” said the nervous’ witness, 
“True, but I was watching the faces of 
the men coming towards me.” 

Long-run factors are always hard 
facts, solid as rocks, and ndthing but the 
real economic truth comes out in the long 
run, but in the short run what people 
think about facts, however erroneously, 
is just as important as the facts them- 
selves. It will control their actions and 
their motives and you have got to take 
just as much heed of them as though 
they were sound beliefs. It is no good 
just shaking your head and saying “That 
is a fool belief and nobody but an ass 
would believe it.” 

In all countries except Russia, and to 
some slight extent in the other totalita- 


Excerpts from address in March, 1938, before 
the British Chamber of Commerce, through cour- 
tesy of British World. 


rian states, lying behind economic activ- 
ity is the main-spring of profit making. 
If we could get people to understand that 
we are barking up the wrong tree in 
talking so much about mere distribution 
of whatever is produced, and think much 
more of the methods of co-operation to 
make production greater, then I think 
we are on the high road to a successful 
solution, but the main spring must be, 
that the margin between the operations 
undertaken in any business as to its 
costs and as to what it can expect the 
public to give for the products, shall be 
in the black, and if there is such uncer- 
tainty or such mechanical interference 
on the cost side as to make that a prob- 
lematic red, then employment doesn’t re- 
sult, economic activity doesn’t result and 
there is nothing but poverty and a 
shrinkage in the undertakings of busi- 
ness. 

The cardinal point is that the relation 
between cost and price, the profit margin, 
shall be encouraged and maintained, and 
it is very difficult for a Democracy to 
believe that the greatest way to get pros- 
perity for everbody is to see that the 
man who is making the profit, makes 
jolly good profit. You can follow up with 
rules about it, if you like, and see that 
there are no abuses of it, but you cannot, 
in any organization, even the socialistic 
one, afford to destroy that margin or 
turn it into the red, because if you do 
you have only a rallentando of economic 
activity and. you can never get anything 
else. 


The American Recession 


If those are the objectives, let’s look 
at the key factors at the present mo- 
ment. I would deal with four factors, 
three of them mechanical and one mental 
or psychological. When I say mechan- 
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ical, I mean some shift in the actual fac- 
tors of business which might do some- 
thing to account for what has happened. 
First of all, I think that there must have 
been some monetary influence at work. 
I am aware of the general character of 
the changes in the excess reserve ratios 
and the like that took place last year, and 
also of the statement that they were such 
that they can hardly have affected busi- 
ness confidence. Well, there is always a 
certain risk in looking at aggregates or 
even averages without looking also at the 
constituent parts. You may have an 
average or an aggregate that is a good 
black plus, and yet it may have within 
it quite a considerable number of in- 
dividual minuses or reds. 


So I can conceive that there may have 
been actual restrictive effects with cer- 
tain financial banking circles and insti- 
tutions; certain credit may have been 
actually restricted in a certain way that 
was swallowed up in the general average. 


The second mechanical influence that 
should be very closely examined and may 
be remedied, is such a question of taxa- 
tion as your undistributed profits tax 
and its relation to capital expenditure. 
I am quite sure that you cannot adopt 
any means which interfere with the time 
honored almost customary unconscious 
practice of distributing the total pur- 
chasing resources of the community be- 
tween those that are directed into con- 
sumable products and those into capital 
products, without having a profound in- 
fluence upon business as a whole. 

The undistributed tax has, I imagine, 
encroached upon the pool of capital re- 
sources available in the board rooms of 
your directors for particular capital ex- 
tensions and increases of stock and the 
like, and fed, in a new or artificial way, 
that fund or pool which is devoted to 
retail expenditure. The effect of that 
seems to me, on its mechanical side, im- 
portant in inducing a disharmony in the 
existing proportions between the two 
classes of activity. 


The third item in accounting for the 
recession is also of a mechanical charac- 
ter,—the industrial side. If you artifi- 
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cially interfere with wage levels and costs 
of various kinds, without knowing that 
they will be compensated upon the other 
side of the account, you are certainly 
making it much less likely that black will 
result in every case, and if there is in 
front of you no such satisfactory out- 
look, no new incipient conciliatory meth- 
ods which are clear of industrial strife, 
you induce a further element into that 
equation which is of a disturbing char- 
acter. I am pleased to learn that the 
outlook, from the point of view of indus- 
trial unrest, has improved, but I am quite 
sure that when I was here in the Sum- 
mer of last year no business man could 
look forward to an expansion of business 
with any degree of confidence for the 
future, with that unsolved problem, and 
with nothing between the status quo and 
the stink bombs, no intermediate terri- 
tory of conciliation and reasonable argu- 
ment, and knowing that the whole thing 
would be held in suspense while it under- 
went the process of quite peaceful liqui- 
dation and discussion. 


Those are three deranging factors that 
must have been, in my judgment, impor- 
tant in bringing about a recession. 

Then, of course, there is the psycho- 
logical one, the political fears as between 
New York and Washington, or the indus- 
trial centers and Washington, as to what 
will happen, what are the prospects of 
political interference and the like, the 
aftermath of some of the past actions. 
All these must have been very disturb- 
ing to the psychology of business. 

I am struck with one fact that your 
Stock Exchange or Wall Street is not a 
final register of what is happening in the 
business world, a sort of thermometer of 
activity in which the activity there is 
valued and set out as a result. It tends 
also to be an originator. The action of 
speculators and their fears and their 
hopes, their undue pessimism and opti- 
mism come out first of all in those fig- 
ures, go backward into the banks and 
credit-giving establishments and affect 
their ideas about proper collateral and 
deposits, and make them look rather 
anxiously at particular transactions; get 
back through them into the Board Rooms 
and managements and executives of busi- 
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ness and make them think whether ex- 
pansions or restrictions are right policy, 
so that things, happening at the bar- 
ometer or thermometer end, go backward 
and become actually originators of busi- 
ness activity. 

It seems to me altogether wrong, that 
the speculative end should have such a 
sinister and powerful influence over the 
purely industrial activities. 


Coming to the British side, we are not 
quite sure yet whether we have learned 
anything about the technique of hand- 
ling, from a Government end, the trade 
cycle; whether we can step in at the 
right moment of recession in private 
business activity and supplement it, at 
the psychological point, with activity 
promoted through public funds. 

We know that we have had a marvel- 
lous housing programme which is show- 
ing signs of saturation points in var- 
ious districts. We know that we have an 
armaments programme which is, to some 
extent, controllable, but also has its poli- 
tical aspects, and that in this respect is 
industrially uncontrollable. 


People are naturally asking, ‘What 
happens if they stop short together? Are 
we really to maintain consuming and 
purchasing power in the same volume in 
the presence of that rapid disintegra- 
tion of purchasing power which may 
come about if those two things are allow- 
ed to have, without let or hindrance, their 
full effect.” 


The more we examine complete cen- 
tralized planning, the more we dislike 
its interference with human liberty, the 
more we distrust it from the point of 
view of bureaucracy and integrity and 
the more we realize it can’t be successful 
on a purely national basis, the greater 
the responsibilities thrown upon us to 
make our present democratic institutions 
work. They will only work by us making 
them work by the right degree of powers 
and compromise and seeing that those 
representative institutions can coord- 
inate themselyes and their results one 
with another in a way that hitherto we 
have simply left to chance. 

The sooner we can realize that the old 
World is one into which we can no longer 
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expect to snuggle down comfortably, and 
that we have to make a new one, fash- 
ioned after our heart’s desire—No! not 
after our heart’s desire; that always 
leads us wrong, it leads to easy, facile 
economic solutions ;—but after the rigid 
logical necessities of human nature and 
of a society in which men have to live 
together, then I say if we will do that, 
we may start the world upon a new pro- 
cess of thinking. 


Transfers in Trust 

Under a recent ruling of the Bureau of 
Internal Revenue transfers to irrevocable 
trusts for the benefit of the donor’s children, 
with directions for accumulation of income 
until each beneficiary should become 21 
years of age, when he should receive the in- 
come until he reached the age of 30 or un- 
til the death of the trustee, whichever first 
occurred, and for payment of corpus to the 
beneficiary if then living, and if not, to his 
issue or to the other beneficiaries, were not 
gifts of future interests in property within 
the meaning of section 504 (b) of the Rev- 
enue Act of 1932.—Ct. D. 1310, 1938-9-9219 
(p. 9). 





New York Gets Common Trust Fund Regulations 
Banking Board’s Requirements Patterned After Federal Rules 


EGULATIONS for the establish- 
ment and operation of common 
trust funds in New York have been 
promulgated by the State Banking 
Board through Chairman William R. 
White, Superintendent of Banking. The 
way is now open for New York institu- 
tions to set up a fund, all the necessary 
empowering federal and state statutes 
and regulations having been issued. To 
date, the City Bank Farmers Trust Com- 
pany is the only bank seeking permis- 
sion to establish a fund immediately. 
The Banking Board regulations pro- 
vide that no trust company may set up 
a common trust fund under section 100- 
ec of the Banking Law, prior to receiv- 
ing the written permission of the Board 
to do so. While a bank may establish 
more than one fund, authorization of 
the Board is necessary for each fund 
and no estate may invest in more than 
one fund. Two or more trusts created 
by the same settlor with as much as 
one-half of income or principal of each 
payable to some person or persons, shall 
be deemed one. 


The Plan of Operation 


The directors of the trust company 
must authorize the formation of the 
common trust fund and approve a de- 
tailed plan of operation which must be 
filed in the offices of the trust company 
so as to be available for inspection dur- 
ing all banking hours by any person 
having an interest in an estate, trust or 
fund, any part of the funds of which 
are invested in the common trust fund. 
The plan must contain detailed provi- 
sions regulating the conduct of the 
fund, including investment powers, al- 
location of income, profits and losses, 
distribution of income, conditions gov- 
erning admission and withdrawal, or- 
iginal unit of participation ($100 or 
multiple thereof), form of document, if 
any, used as evidence of participation, 
accounting, valuation, termination, re- 
strictions on trustee participation, and 


amendment. The directors of a trust 
company seeking to operate a common 
fund must appoint a trust investment 
committee of at least three members 
which shall be charged with the respon- 
sibilitv for the management and con- 
duct of the fund. It shall keep minutes 
of activities on approval of admissions 
and participation, sales and purchases, 
designation of valuation dates, eligibil- 
ity of investments, reviews and trans- 
fers to liquidating account. The direc- 
tors must also appoint an administra- 
tive officer or officers whose duty it 
shall be to direct the activities of the 
fund under the supervision of the trust 
investment committee. 


A method is prescribed by which val- 
uations of investments shall be com- 
puted, (recorded sales or bid and asked 
prices on New York City security ex- 
changes within ten days preceding val- 
uation, or mean of subsequent prices, or 
in absence thereof the opinion of three 
bankers or brokers) ; the basis on which 
admissions or withdrawals may be 
made, and the manner in which income 
shall be computed and _ distributed. 
Within ten days after any valuation 
date, the trust investment committee is 
required to prepare, as of the valuation 
date, a statement of the condition of the 
common trust fund, showing separately 
the items of principal and income and 
containing a memorandum of the num- 
ber of units in the fund, the value per 
unit, and the income per unit since the 
preceding valuation date. Provision is 
made for transfers of investments sub- 
sequently becoming ineligible and other 
undesirable investments to a liquidat- 
ing account. 


The regulations limit the funds of 
any estate or trust invested in a com- 
mon trust fund to ten per cent of the 
total assets of the fund, as increased by 
the proposed investment, or to $25,000, 
whichever is less at the time of the in- 
vestment. 
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Investment Restrictions 


Investment is restricted by the Bank- 
ing Law to certain of the securities 
which are eligible for purchase by sav- 
ings banks. Investment in mortgages 
upon real estate is not permitted al- 
though no such limitation exists in the 
Federal Reserve Board regulations. The 
regulations of the Banking Board pro- 
vide that no investment for a common 
trust fund (or funds, if more than one) 
shall be made in the obligations of any 
person, firm or corporation which would 
cause the total investments in such obli- 
gations to exceed ten per cent of the 
value of the common trust fund. Ex- 
empted from this limitation are obliga- 
tions issued or guaranteed by the fed- 
eral government. 


The directors may terminate any 
fund by resolution which must be trans- 
mitted to the Superintendent of Bank- 
ing within two days. Funds are to be 
restricted to true fiduciary purposes. No 
bona fide mistake shall be deemed a vio- 
lation of the regulations if the trust 
company takes prompt action to rectify 
it after discovery. 


Comparison with Federal Regulations 


The Board of Governors of the Fed- 
eral Reserve System recently added to 
their Regulation F provisions govern- 
ing the establishment and operation of 
common trust funds by banks or trust 
companies which are members of the 
Federal Reserve System.* All other 
banks, however, must also comply there- 
with to avail themselves of the tax-free 
status of the fund under the Revenue 
Act of 1936, thus rendering New York 
banks subject to both Regulation F and 
the State Banking Board regulations. 
The two sets of regulations, however, 
are not conflicting in any significant de- 
gree, and it is believed that an institu- 
tion which complies with the state 
regulations will in effect be complying 
with the provisions of Regulation F. 


Nevertheless, certain distinctions be- 
tween the two regulations should be 


*See January J'rust Companies pages 17 and 87. 
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mentioned. While the Banking Board 
rules provide that more than one fund 
may be established, although, as noted 
above, participating accounts may have 
investments in but one active fund, Reg- 
ulation F is silent on this point. In 
addition, a basis for the prescribed 
amortization is given, but discount ac- 
cumulation is not required. In conjunc- 
tion with amortization, it may be point- 
ed out that the state regulations par- 
ticularize in considerable detail the pro- 
cedure to be followed. 


A further provision found only in 
the regulations of the Banking Board 
requires a separate set of double-entry 
accounting records to be kept on an ac- 


crual basis for each fund. This is a 
new departure in trust work as the ac- 
counting for most trust funds is now 
maintained on a cash basis in memo- 
randum form. 


The Banking Board regulations also 
provide that the distribution of income 
is to be effected at least quarter annu- 
ally and that income shall accrue on 
participations from the valuation date 
as of which the participation was ad- 
mitted until the valuation date as of 
which the participation is redeemed. 


The procedure to be followed in con- 
nection with the valuation of invest- 
ments at statutory valuation dates is 
included in the state regulations and the 
preparation of the necessary valuation 
schedules is described in considerable 
detail. 





Open Horum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trust Companies Magazine are invited to express opin- 
ions, suggestions and inquiries on matters of interest to fiduciaries, for 
presentation and discussion in this department. 


Net Earnings 


Dear Sir: 


The subject of net earnings of trust 
departments is a matter of vital con- 
cern to trust companies generally, and 
serious consideration must be given to 
the fullest development of new business 
and to changes in administrative pro- 
cedure which, without impairment of 
service, will effectuate a decrease in 
cost of operations. Basic changes in 
income, gift and estate tax laws, the 
burden of investment problems under 
present day conditions and the servic- 
ing of mortgages and handling of real 
estate acquired on foreclosures have 
forced an augmentation of personnel at 
a greatly increased cost to trust depart- 
ments. Enactment of Federal and State 
laws imposing increased estate and gift 
tax burdens have made it less advan- 
tageous to create trusts. 


These combined factors and increased 
burdens have so widened the gap be- 
tween cost and remuneration that relief 
must be sought through increased vol- 
ume and readjusted fees. Only through 
expert analyses, intensive study, intel- 
ligent understanding of the conditions 
which have brought about the drastic 
changes, well defined conclusions on 
how best to meet present and future 
conditions, followed by a _ concerted 
drive through advertising and other 
mediums will eventually be solved the 
problem of stabilized earnings. 

An Eastern Trust Official 


On Guaranteed Mortgages 


Dear Sir: 


It is impossible to compare the expe- 
rience of Canadian companies with that 


of those of the United States that hand- 
led guaranteed mortgages. As I under- 
stand it, the United States companies 
would receive a certain amount from a 
client to be invested in a mortgage. The 
latter was taken in the name of the 
company and a certificate issued to the 
client stating that the mortgage was 
earmarked for him on the books of the 
company and that the principal amount 
of the investment, together with inter- 
est, was guaranteed by the company. 
The guarantee companies doing this 
class of business placed practically no 
limit (or a very high limit) on the in- 
vestments made in this way. Conse- 
quently when the depression came in 
the United States the decrease in the 
value of the mortgages guaranteed was 
far in excess of the capital and reserve 
of the guarantee company. Hence the 
latter was forced either into bankruptcy 
or to make a compromise with the 
clients to whom its guarantee was is- 
sued. 

In Canada the mortgage business, 
speaking broadly, has been carried on 
by three types of companies,—the life, 
the loan and the trust companies. The 
life companies drew the funds they 
invested in mortgages from their prem- 
ium income. The loan companies sold 
their debentures for fixed periods, us- 
ually five years. The proceeds of these 
debentures, to a limited amount, were 
invested in mortgages, while the same 
companies invested likewise a propor- 
tion of their demand deposits. The 
trust companies in principle did the 
same, or rather followed the same prac- 
tice, as the loan companies except that 
in a very few instances and to a very 
small amount relatively did guarantee 
a few individual mortgages. 
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From this you will see there was an 
essential difference between the method 
of the Canadian companies in carrying 
on their mortgage business and that of 
the United States guarantee companies. 
The Canadian loan companies and the 
Canadian trust companies always had 
in mind the necessity of strictly limit- 
ing the amount of their public obliga- 
tions, namely their debentures and de- 
posits. That limit bore a percentage 
relationship to the amount of their cap- 
ital and reserve. Then again the Can- 
adian loan and the Canadian trust com- 
panies always realized that before de- 
claring their profits to their sharehold- 
ers and the public they should set aside 
to an inside contingent account to meet 
possible mortgage losses a certain per- 
centage of the interest received on 
mortgage account. Hence over a pe- 
riod of years they built up substantial 
inside or undisclosed reserves to cover 
possible losses. 

A Canadian Trust Company President 


Reduce Taxing Units 


Citing the existence of 175,000 sepa- 
rate taxing units in the United States 
which could be reduced 90 per cent, the 
board of directors of the National Asso- 
ciation of Manufacturers early this 
month urged Congress to create a non- 
partisan committee to examine the en- 
tire tax structure and recommend a 
program for its simplification. 

The association further suggested that 
the proposed tax committee be composed 
of representatives of the Joint Congres- 
sional Committee on Internal Revenue 
Taxation, the Treasury Department, 
major branches of productive enterprise 
and independent taxation economists. 

“Its recommendations, if acted upon, 
would tend to take the principles of tax- 
ation out of the realm of yearly Con- 
gressional tax revisions, with all of the 
accompanying uncertainties and disturb- 
ances. Congress would then need to reg- 
ularly consider only the rates needed to 
secure necessary revenue. Every effort 
should be made to insulate the formula- 
tion of such tax policies from continual 
legislative adjustments.” 


Southern Californians 
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Recently published figures show that 
30% of all the court trusts administered 
by all corporate fiduciaries in Califor- 
nia are entrusted with this Bank. @ In 
Southern California. which is the 
territory served by this Bank, it is esti- 
mated that 49% of all the court trusts 
handled in this area by corporate fiduci- 
ariesarein Security-First National Bank 


<x Eastern trust companies needing 
co-operation in ancillary proceed 
ings may get for their customers the 
same quality and completeness of 
service which makes this the trust 
service so strongly favored locally 
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Bank Taxation 


As a result of a study of bank taxation 
by the Committee on Taxation and Public 
Revenue, of the Merchants’ Association of 
New York of which Laurence Arnold Tan- 
zer is Chairman, it was announced that 
there would be submitted to the Constitu- 
tional Convention now meeting in Albany 
a proposed amendment which would guar- 
antee against the imposition, on State bank- 
ing institutions, of any greater burden of 
taxation than may be legally imposed in 
New York State upon national banks exer- 
cising substantially similar functions. 

The desirability of such a constitutional 
amendment was indicated by the recently 
introduced legislation in the Municipal 
Council for the taxation of banks for relief 
purposes which it appeared for a time might 
be made to apply to State banks, but from 
which the national banks would probably 
have had a legal way of escape since the 
State had already exercised its power of 
election for the taxation of the national 
banks under authority of the Federal 
Statute. 





The Future of the Utilities 


Electric a::.d Gas Company Securities Offer Sound Investments 


THOMAS N. McCARTER 
President, Public Service Corporation of New Jersey 


the Electric and Gas industry be 
considered separately, the Electric 
business is the better of the two. If con- 
sidered jointly, they complement and are 
mutually helpful to each other. The Gas 
companies, with commendable foresight, 
have developed a huge cooking business, 
which has far more than overcome the 
loss of the illuminating business. That 
business still exists in large measure, 
although its full measure of growth is 
somewhat lessened by the changing 
habits of the people as to cooking and, 
once more, by the competition of elec- 
tricity. 

Meanwhile the Gas business has been 
extended to large industrial use and is 
building up a very substantial house- 
heating business. But it must be re- 
membered that these newer classes of 
business, while large in volume of busi- 
ness, are carried on at competitive prices 
and at cheaper rates than is the ordin- 
ary commercial business of such com- 
panies. Nevertheless the Gas business 
today is solid and substantial, and while 
not free from difficulties is dependable. 
It is a fact that during the year 1938 
thus far elapsed our sendout of gas has 
increased whereas our output of elec- 
tricity, and the number of riders upon 
our Transportation system have de- 
creased. 


A Steady Growth 


Except as influenced by present exist- 
ing economic conditions, the growth in 
all branches of the Electric business has 
been steady and continuous. Even now 
in the serious depression through which 
we are at the moment passing, the only 
loss that is felt is in the industrial power 
business, resulting from the lessened 
activity of manufacturing’ establish- 
ments. Its effect upon the electric busi- 


From address at the Eighteenth Annual Con- 
ference of the National Association of Mutual 
Savings Banks, May 4th, 1938. 


ness has been, generally speaking, to 
make the operating revenues of these 
companies during this immediate cur- 
rent period static,—that is to say, it has 
more or less negatived the increase in 
revenue arising from the other classes 
of customers. However, from 1929 to 
the end of 1937, the Electric Light and 
Power industry added 3,000,000 custo- 
mers to its lines,—or a gain of 1214%4%. 
Energy production during this longer 
period of depression has increased 29% 
—and gross revenue increased 1214%, 
while the average annual consumption in 
the home in the same period has increas- 
ed 67%. What other comparable indus- 
try in this country can match this 
record ? 


Dean John T. Madden and Professor 
H. B. Dorau of New York University 
have recently completed an exhaustive 
study, showing a percentage comparison 
between public utility securities and var- 
ious other classes of corporations pass- 
ing through receivership, or as to cer- 
tain securities in default in the longer 
depression period from 1929 to date. 
Here are some of their comparisons: 


Electric operating 

Manufactured gas operating _.. 2.4% 
Municipal bonds (in default) 5 to 10. % 
NOS oe 
Foreign bonds (in default) 38.5% 
Tractions ____ Z 
Real Estate (in default) 


A very illuminating article showing 
the marvelous manner in which high 
grade electric properties have withstood 
the depression and other troubles herein- 
after referred to, is entitled “Public Util- 
ities as Trust Investments,” by Dr. Jules 
Backman, found on page 423 April, 1938 
issue of Trust Companies. Of the $13,- 
000,000,000 invested in this business, 
something less than 50% is represented 
by bonds, approximately 25% in Pre- 
ferred stocks; and the balance in Com- 
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mon stocks. It would appear that the fin- 
ancing has been conservative. Taking 
the country as a whole, less than 1% of 
the senior securities of the operating 
companies have been in default during 
the depression; less than 10% of the Pre- 
ferred stocks were at any time in arrears 
on dividends. Even at the lowest point 
of the depression, the interest charges 
on the bonds of the operating electric 
companies have been earned twice over. 


“Outs” About Business 


What are the “outs” about this busi- 
ness, if any? 1. The general economic 
and political conditions prevailing all 
over the world, and in this country in 
particular, affect every industry and 
every individual in this country. 2. For 
the last five years this industry has been 
the victim of a concentrated political at- 
tack upon it by the Federal Government 
of an unprecedented nature. The at- 
tack has brought in its train direct Gov- 
ernment competition involving the in- 
vestment by the Government of many 
hundreds of millions of dollars; munici- 
pal competition made possible by gifts 
and grants made by the Government to 
municipalities; the over-development of 
regulation (no one objects to the exer- 
cise of proper regulation) until it has in- 
vaded the field of management. 


Except for Governmental assistance as 
above referred to, I do not think that the 
growth of municipal operation would be 


a very serious factor. The condition of 
the municipalities of this country would 
seem to indicate that they have had 
enough to do to take care of their own 
multitudinous affairs without embarking 
upon new classes of business in which 
the municipal fathers have no exper- 
ience, in addition to which the financial 
problem involved would be stupendous! 
This I believe to be the present day pre- 
vailing public sentiment in this country. 


Taxes Discriminatory 


The remaining irritant, taxation, is 
common to all industries of every kind 
but has been particularly baneful in the 
matter of the electric utilities, upon 
which in addition to all other taxes, spe- 
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cial discriminatory taxes have been le- 
vied. In 1937 the utilities paid 76% more 
taxes than they paid in 1929. Approx- 
imately $1.00 in every $6.00 of gross 
revenue now goes for taxes. And these 
taxes are discriminatory, because cus- 
tomers of publicly owned systems are 
allowed to escape this tax burden. 


Our primary object should be and is 
a desire to cooperate in relieving the 
country from its serious financial and 
economic burdens through sound econ- 
omic policies to the end that all may find 
employment at a fair wage, under proper 
working conditions. So, too, I think, the 
Government should cooperate. No one 
concrete thing that the Government 
could do would be more productive of 
beneficial results,—much more far reach- 
ing than its effect upon this industry it- 
self, than would be an announcement that 
it would rest content with what has been 
accomplished to date in reforming abus- 
es by utilities where they previously ex- 
isted and that no more baiting of this 
industry was in contemplation. 


If I am right that this would stimu- 
late all business, the existing spare cap- 
acity of the electric companies would 
quickly be exhausted and they would be 
in the market for large additional cap- 
acity. This in turn would stimulate the 
great electric manufacturing industry 
and the steel industry and many others. 


However all this may be, you can safe- 
ly continue the practice of investing in 
the senior securities or the high-grade 
bonds of carefully selected operating 
electric companies, gas companies, and 
of electric and gas companies combined. 





Restraints of Trade 


Report of Economic Policy Commission, American Bankers Assn., 
April 1938 


HERE are two principal reasons why 
a business recovery based on govern- 
mental pump priming must always be ac- 


companied by a cautious and conserva-: 


tive attitude on the part of business. The 
first is that, in such a period, business 
men must always be conscious of the fact 
that a recovery based on an artificially 
supported consumer demand can last only 
as long as the federal spending contin- 
ues on a huge scale, and they realize that 
it cannot continue very long. The sec- 
ond reason is that, in such a period of 
large scale government spending, the 
taxes imposed on business must always 
be so heavy as to penalize enterprise, and 
to make risk taking dangerously haz- 
ardous. 

By the beginning of 1937 the federal 
contribution to the flow of purchasing 
power had passed its maximum. The 
bonus money was still being spent. The 
automobile industry was entering upon 
one of its greatest years. The iron and 
steel industry was making new high re- 
cords. The general volume of industrial 
production was back at the levels of 1929. 
Banking was entering its best recovery 
year. 

Then the new taxes came into effect. 
They included higher income taxes, the 
taxes on undistributed profits, and the 
social security taxes. The federal re- 
ceipts from those taxes were so great 
that before the end of 1937 the govern- 
ment was making no net contribution to 
purchasing power. It had not greatly 
reduced its scale of spending, but it was 
taking so much away from business in 
taxes that its income had caught up with 
its outgo. That is why the government 
did not have to do much additional long 
term borrowing last year. 

Meanwhile, the flow of purchasing 
power created by private enterprises 
through the scale of new capital securi- 
ties had not increased nearly enough to 
take the place of the government contri- 
bution that was being withdrawn. 


Under-Investment 


The present business relapse has been 
primarily caused by under-investment. 
The capitalistic system requires a con- 
tinuous flow of new capital, and in this 
country the flow became inadequate last 
year, and sudden business stagnation has 
resulted. 

There are two main sources of new 
business capital. One consists of the in- 
ternal savings of business. These exist 
first as earned profits, but if the com- 
panies plow these funds back into their 
own operations in the form of exten- 
sions, additions, and betterments of plant 
and equipment they become new capital. 
A second source is new capital raised by 
the sale of securities. 


Under present conditions the internal 
savings of companies are constricted be- 
cause the government has imposed heavy, 
progressive taxes on the undistributed 
earnings of corporations. This has hap- 
pened at a time when the volume of earn- 
ings has been reduced by large and sud- 
den increases in wages, and the propor- 
tions of profits that could be retained 
have been cut down by the new taxes. 


The flow of new capital that could be 
raised through the sale of securities has 
been reduced by rigorous new restric- 
tions on the issuing of new securities. 
The market for new securities has been 
restricted by increases in the capital 
gains taxes, and by advanced surtaxes on 
higher individual incomes. 

These restraints against capital form- 
ation and capital flow had been in effect 
before the recent abrupt business down- 
turn. In so far as general business con- 
ditions were concerned the handicaps 
they imposed were largely concealed by 
the huge outpourings of funds borrowed 
by the government. Now the govern- 
ment has curtailed its borrowing because 
its revenues are supplied from higher 
taxes and from social security income. 
The result is that under-investment in 
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business has caused an abrupt and acute 
business relapse. 


The Revival Of Recovery 


Your Economic Policy Commission re- 
mains firm in the conviction that pros- 
perity will return when business men and 
investors once more have sufficient con- 
fidence in the prospects for profits so that 
they will again be willing to take pre- 
sent risks in the hope of making future 
gains. 

That willingness to take risks can be 
legislated out of being, but it cannot be 
legislated into being. It can be induced, 
and encouraged, and facilitated, but it 
cannot be ordered or coerced into exist- 
ence. 

Economic pump priming can never be 
more than a temporary process. It can- 
not succeed in restoring prosperity un- 
less the business mechanism of the coun- 
try is in good working order. There is 
one condition under which a federal 
spending program might now contribute 
to bringing about a lasting business re- 


covery. That condition is the creation 
by the Federal Government of coopera- 
tive relations between itself and private 
enterprise that will create confidence in 
the prospects for future profits. 

The real issue of recovery that it now 
before the American people is that of 
exerting every effort to make sure that 
measures of temporary relief through 
federal spending shall be united with 
measures of permanent relief through 
the encouragement of private enterprise. 

Another period of large-scale pump 
priming not accompanied by a full resto- 
ration of business confidence would al- 
most inevitably impair the value of our 
money. We cannot continue indefinitely 
to pile up the public debt without de- 
creasing the purchasing power of the 
dollars which compose that debt. No na- 
tion has ever successfully pursued such 
a course, although many have tried it. 
The values of all savings, and of all our 
material well-being, are involved in the 
policies which we adopt in our efforts 
to recover from this depression. 





LEADERSHIP IN THE TRUST FIELD 


NE of the recognized functions of 
the Graduate School of Banking is 

to develop leadership in the trust field. 
Leadership in what respect? Leadership 
in position, or leadership in thought? 
It must be gratifying to trust men 
generally to note in the personnel sec- 
tion of Trust Companies Magazine 
month after month the promotion in 
position in their respective institutions 
of trust men who were graduated last 
July or who still are students of trusts 
in the Graduate School of Banking. 


Already there is almost a monthly list 


of such promotions. However, gratify- 
ing as this is, it indicates a leadership 
that affects mainly the individual trust 
man, his trust institution, and its trust 
customers. Important as this kind of 
leadership is, it is not, by any means, all 
there is to leadership in the trust field. 

Another kind of leadership in the trust 
field, to which the Graduate School of 
Banking is committed, is leadership in 
the field of trust thought. In that field 
too the Graduate School already is begin- 
ning to make its influence felt. 

Since the first class was graduated on 
July 2, 1937, Trust Companies has pub- 
lished six articles by members of that 
class, based on their theses. Each of 
the theses represents original research 
and pioneering in some one part of the 
trust field. At the recent Mid-Winter 
Trust Conference four of the main ad- 
dresses were made by members of the 
same class—Richard Crampton, Louis 
Fischer, John Brayton, and Rodman 
Ward. Now there is announced the pub- 
lication in book form of three more the- 


ses. The authors and titles are Malvin 
Gstalder on “Mortgage Pools for Trust 
Investment,” Edwin Neilan on “Trust 
Examinations,” and John Remington on 
“Trust Business in the Future—Its As- 
sociation with Banking.” Each of these 
books also will represent research, pion- 
eering, and leadership of thought in a 
different part of the trust field and, what 
is even more significant, in a part that 
until now has not been fully explored. 


Whatever the Graduate School of 
Banking may contribute to leadership in 
position for the individual student, for 
his institution, and for its customers, 
it should make an even larger and more 
lasting contribution to leadership in 
thought in the trust field. It is this lat- 
ter type of leadership for which all the 
more the trust cause as a whole and 
everywhere is looking to the Graduate 
School of Banking. 


The Ghost Walks 


N the halycon days, when the “efficien- 

cy expert” was in bloom on every 
fashionable industrial and business ave- 
nue, it was common conviction that a new 
day was aborning for a richer harvest of 
profits. Miracles were promised, at var- 
ious rates per dozen; amazing feats of 
“reorganization” were performed, with 
whole companies turned inside out as by 
a volcanic eruption. Elaborate charts 
and regulations were issued with ma- 
chine-gun regularity, and whole organi- 
zations led to the Olympic heights of 
Scientific Management. 
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From these heights they looked down 
—or tumbled down, according to wheth- 
er common sense or common dollars had, 
been the motivating force. Today, under 
the pressure of declining income, a new 
crop—amateurs this time—has arisen. 
They have alighted with particular sev- 
erity on the larger banks, and may be 
recognized by two distinguishing aber- 
rations: Payrollitis and Penny-Antecs. 

The first of these specimens will dis- 
tinguish himself by major surgical oper- 
ations on the salary list or payroll (it 
makes such a quick “showing” to lop off 
a number of employees or displace high- 
er-paid officers with low-cost clerks). 
The second type of corporate saviour will 
be more sporting, and indulge only in 
playing penny-ante, scavenging among 
the petty expense items for anything that 
isn’t essential to preserve the outward 
appearance or contribute to immediate 
results. 

This is sometimes called “short-range” 
planning. Before the “firing squad” gets 
to work with both barrels, however, there 
are certain potential results which any 
bank or trust company which expects 
to be in business tomorrow might well 
consider. 

And in these times of decreased bank 
earnings, because trust earnings have 
again proven their relative stability, as 
well as showing an increase in the pro- 
portion of their contributions to gross 
bank income, they merit greater atten- 
tion and efforts. People keep on dying 
in a bear market as well as a bull one. 
The importance of and desire for “secur- 
ity” has probably never before been so 
much in the forefront of everyone’s mind. 
If a particular trust department is not 
making its due contribution to earnings 
that should be a signal to get busy on 
analyzing the weak factors, for many 
trust departments are making money. 

Reputation and good-will are as im- 
portant to the continued welfare and pro- 
gress of a fiduciary as to a loan customer, 
and once lost even harder to regain. It 
would set both the bank and the trust 
department back many years and dollars 
if facilities are even temporarily im- 
paired. After all, the trust business 
is no whit better than the abilities of 


those engaged in it, and to assure their 
efficiency, essential tools must be avail- 
able. In this case “saving for a rainy 
day” may only bring on the dampness 
heavier and quicker. A few of the op- 
portunities for effecting really substan- 
tial and lasting economies are noted in 
the survey on Trust Operating Econo- 
mies, published in this issue. One of 
those savings taken off a bank’s expense 
roll, or the corralling of some of the 
available trust business can more than 
offset the salary of a good employee. 
Damocles was a rank amateur compared 
to the ax-swinging captains of modern 
finance. The effect on the staff of a bank 
is highly demoralizing; it may equally 
demoralize the service of the bank. 
There is a fundamental difference be- 
tween the banking and the trust busi- 
ness which must be remembered now— 
or regretted later. The responsibility of * 
a trustee remains practically constant 
and liabilities for non-feasance as well 
as mal-feasance may, at any time in the 
future, far overshadow the moderate 


“savings” from reduction of payroll and 
essential services. : 
Furthermore, it is not as though the 


market for trust service were saturated; 
on the contrary there are probably far 
more people today who are seeking re- 
liable and expert guidance in investment 
and tax matters. And it is certainly pos- 
sible for a fiduciary to make a better 
showing in conserving funds which come 
to him at depressed values. 

Before turning out faithful employees, 
or emasculating official salaries in trust 
departments, might it not be desirable to 
take a page from the diary of one of our 
most highly respected trust institutions 
which first gives them the opportunity 
of securing new business, of organizing 
records to expedite future reference, of 
systematizing operations for greater ef- 
ficiency and thus savings, or of review- 
ing accounts from the standpoint of un- 
necessary or uncompensated activities. 


Taxes On Food 


Out of every dollar the average American 
family spends, 33 cents goes for food. Six 
cents of this portion is taken by hidden 
taxes, according to a recent survey. 











One Out Of Forty-Eight 


Plight and Possibilities of Louisiana’s Trust Business 


FRANK P. STUBBS 
Assistant Trust Officer of Commercial National Bank in Shreveport, Louisiana 


A GOOD many otherwise well inform- 
ed people have had the idea that 
when the Trust Act of 1920 was repealed 
in 1935 the trust business ceased to exist 
in Louisiana except in a sort of apolo- 
getic, bootlegging, clandestine way. 1 
am glad to have this opportunity for cor- 
recting that impression. 

I sent out a questionnaire to a number 
of banks in Louisiana which were 
thought to be doing a trust business. 
This questionnaire called for a segrega- 
tion of trust department fees collected 
from the various general types of fidu- 
ciary work for the years 1935, 1936, and 
1937 in order to show the variety of ser- 
vices being performed and the percentage 
of total fees being contributed by each 
type of service. Sixteen of the ques- 
tionnaires were filled out and returned. 
Ten of them carried entries in almost 
every class of service but six of them 
showed collections from only two or three 
sources. The replies of the ten banks 
which seem to be enjoying a well diversi- 
fied trust business were grouped togeth- 
er and their percentages were averaged 
out. The same thing was done for the 
group of six banks. The results were 
as follows: 


Service 10 6 16 
Banks Banks Banks 
Personal Trust Accounts: % % % 
Agent, custodian and 
safekeeping ___________.16.94 
Administrator or 


10.59 


6.91 
46.12 
1.54 


Curator or tutor 
Escrow agent _.......... 
Trustee of life insur- 
surance, living and tes- 
tamentary trusts 


1.70 
95 3.14 


98.31 


76.00 


From address before the 
Conference, Jan. 1938. 


Louisiana Bankers 


Corporate Trust Accounts: 
Depositary —._._.....___. 7.89 
Dividend disbursing 
agent, Registrar and 
transfer agent ________. 
Trustee or paying 
as... ee 
I init ti ee a ecaececail 5.83 


4.62 


3.90 2.44 


1.69 13.30 
3.64 


37.39 


1.69 24.00 


Few people know that the highly diver- 
sified and generally profitable accounts 
which are grouped together under the 
heading “Corporate Trusts” are respon- 
sible for 37% of the typical trust depart- 
ment’s earnings at the present time. 

Life insurance trusts, living trusts, 
and testamentary trusts together account 
for about 12% of the average trust de- 
partment’s fees. This is the only item 
which is directly affected by the repeal 
of the Trust Act of 1920. The repeal 
had the effect of prohibiting the creation 
of such trusts. The earnings attributed 
to them are therefore derived from ac- 
counts of this kind which were already 
on the books in 1935, for the repeal did 
not apply to them. As these trusts ter- 
minate, with none to replace them, this 
source of earnings is gradually drying 
up. 

The trust established for charitable, 
religious, or educational purposes was 
not affected by the legislative prohibi- 
tion. Except in isolated cases, however, 
trust department earnings from this 
source in the past have been negligible. 


Potential Trust Field 


In thinking about the future we must 
first look at the past. By comparison 
with the other states, Louisiana got off 
to a rather late start in the trust busi- 
ness and its development among our 
banks has been relatively slow. Act 45 
of 1902 encouraged the establishment of 
savings, safe deposit, and trust banks 
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and authorized them to perform all fidu- 
ciary services. But the common habit of 
identifying the trust’ business—or more 
properly the corporate fiduciary business 
—with the common law trust as a repro- 
bated device for tying up property, re- 
tarded acceptance on the part of the gen- 
eral public—bankers included—of the 
knowledge that banks could legitimately 
perform the many other services which 
are included in the term “trust business.” 

Real impetus was given to the devel- 
opment of the trust business in 1920, 
however, when the Legislature took the 
trust arrangement out of the dog-house, 
where the framers of the civil code had 
placed it in 1808, and enacted a statute 
authorizing the establishment of trusts 
to run for a maximum period of ten years 
in any case. This law died by repeal 
in 1935. 

It is unfortunate that this opportunity 
for growth of the trust business came 
when it did, rather than earlier or even 
later, for it parallelled the boom of the 
twenties, ended with the last days of 
the depression, and coincided with the 
most trying period in our banking asso- 
dustry. In a field so intimately asso- 
ciated with banking in the public mind 
it was but natural that the development 
of trust business, so bravely launched in 
the early twenties after a century of 
inactivity, should have slowed down in 
the early thirties and come to a full stop 
with the repeal of the Trust Act in 1935. 


Carrying On 


It is both interesting and significant 
that in this state where for more than 
two years now it has been legally im- 
possible to Greate a trust for any person, 
the trust business has been steadily car- 
ried on by all the banks which were en- 
gaged in it when the trust prohibition 
law was enacted. This fact indicates 
the faith of these banks themselves in 
the trust business and demonstrates the 
continuing demand on the part of the 
public for the various other fiduciary 
Services being offered by these institu- 
tions. 

First and foremost in every thought 
of the future of the trust business in 
Louisiana is the subject of legislation. 
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Although, as already pointed out, fees 
from handling trusts which were estab- 
lished under the Trust Act of 1920 
directly account for only twelve per cent 
of the average trust department’s earn- 
ings, the prohibition of this type of 
service has an undermining, discourag- 
ing effect on the business as a whole. 


To my mind the expatriation of wealth 
resulting from the Louisiana prohibition 
of trusts constitutes a most serious prob- 
lem. The wealthy individual who wishes 
to place funds in trust. is not deterred 
by the Louisiana prohibition. He simply 
takes his funds outside the state and 
sets up his trust with a trust com- 
pany somewhere else. He has an un- 
limited choice of states—47 to be exact 
—for Louisiana is the only one which 
denies him this right. Since 1935 a 
steady stream of wealth has been leav- 
ing Louisiana in this way, and once gone 
it rarely, if ever, comes back. 


Immediate Relief Necessary 


This distressing situation should be 
corrected at the earliest possible moment. 
The Trust Act of 1920 seems to be dead 
beyond recall, and whether it was a good 
statute or not is of little interest now. 
If its repeal in 1935 was the beginning 
of a permanent prohibition of trusts in 
this state, then that repeal can be set 
down as a catastrophe. But if, as I hope 
and believe, that repeal simply cleared 
the way for a new, comprehensive, and 
enlightened trust law for Louisiana, then 
it can be marked up as a blessing. 


In addition to the legislative problem 
which is our own special worry, being 
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peculiar to Louisiana, there are many 
other factors of national importance 
bearing on the future of the trust busi- 
ness as a nationwide institution. “They 
will naturally affect the course which the 
business will take in Louisiana in years 
to come. Some of the more important of 
these things are the Barkley Bill pend- 
ing in Congress, the various pieces of 
suggested and projected federal legisla- 
tion on the subject of banking and trust 
companies, Federal Reserve Board reg- 
ulations sanctioning the common trust 
fund, possible new laws with regard to 
holding companies, federal control of the 
issuance and sale of securities and the 
conduct of exchanges, and the multiplica- 
tion in number and complexity of federal 
and state taxes. That some of them 
will greatly affect the lines along which 
trust business will develop, everybody 
admits. But I do not see in any of them 
any serious threat to the existence and 
ultimate prosperity of the business it- 
self, and indeed there is some reason to 
think that the fiduciary business in 
Louisiana stands to gain rather than lose 
from present trends in national law- 
making. 


Prospects Bright 


Assuming that our prohibition of 
trusts will be lifted, I see no good reason 
why the trust business in Louisiana 
should not reach within a few years the 
same point of development it has attain- 
ed anywhere else in the South. The total 
of individual income taxes paid in any 
given state is said to be a fairly reliable 
guide to the potential amount of trust 
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business in that state as compared with 
other states. During the fiscal year end- 
ed June 30, 1937, individual income taxes 
paid by Louisiana residents amounted to 
$7,429,731.58. This is more than twice 
the amount paid by Alabama residents in 
the same year, four times the amount 
paid by Arkansas residents, five times 
the amount paid by Mississippi residents, 
five times the amount paid by South Car- 
olina residents, and about a million dol- 
lars more than that paid by Tennessee 
residents—and this despite the very sub- 
stantial tax saving enjoyed by citizens 
of Louisiana because of our community 
property system. 

Louisiana is a rich empire. Its trust- 
minded citizens do not export their 
wealth through choice but through neces- 
sity. They prefer to keep it at home, 
and given a reasonable opportunity they 
will do so. When the Legislature pro- 
vides the legal permission the trust in- 
stitutions will provide the facilities, and 
fiduciary service will be made accessible 
to all our people. When that day comes 
the trust business in Louisiana will fully 
repay the confidence of those who now 
believe it has a future. 





Seek Changes In R. R. Bankruptcy 
Procedure 


The right of mortgage bondholders to 
foreclose their mortgages upon property 
given as security therefor, in the event a 
reorganization plan is not adopted within 
a definite period, was advocated in a resolu- 
tion by the National Association of Mutual 
Savings Banks, at its annual conference. 

















Wills of the Month 


Charles Macomb Flandrau 
Author and Critic 


Charles Macomb Flandrau made his lit- 
erary reputation with his first book. “Harv- 
ard Episodes” published two years after his 
graduation from Harvard, made a sensa- 
tion and called down on the author an 
avalanche of protesting mail. It dealt more 
frankly with drinking and amatory habits 
of his contemporaries than was the custom 
at that time. 


The late George Horace Lorimer, who, 
at the time, had recently become editor of 
The Saturday Evening Post, noted the 
young author’s circulation-building value 
and persuaded him to elaborate on his book 
in a series of stories for the “Post.” 

Perhaps the best known of his books was 
“Viva Mexico.” It was an account of Mex- 
ico under the rule of Diaz. Critics since 
have called it “the best travel book ever 
written” and it has been republished in 
various new editions, the latest of which 
will appear this year. For a period of five 
years Mr. Flandrau served as music and 
dramatic critic of the St. Paul Pioneer Press 
and Dispatch. 

The First Trust Company of St. Paul, 
Minnesota, was named executor in his will. 


Floyd Orlin Hale 
Utility Head 


Floyd Orlin Hale was at the time of his 
death chairman of the board of directors 
of the Illinois Bell Telephone Company. He 
had been with the company since his grad- 
uation from Dartmouth College in 1903. 

Mr. Hale started as a clerk in the traf- 
fic department of the Central Dispatch and 
Printing Company, an affiliate of the Bell 
system, at Pittsburgh. He later became 
traffic engineer and general traffic super- 
intendent of that company, and in 1909 
went to the American Telegraph and Tele- 
phone Company as an engineer. 

He named the Harris Trust and Savings 
Bank’ of Chicago as executor of his will. 


Col. Frederic A. Molitor 
Engineer 


Colonel Frederic A. Molitor, consulting 
engineer, named the Central Hanover Bank 
& Trust Company, N. Y. in his will as ex- 
ecutor and trustee of his estate. 

A resident of Stamford, Conn., Colonel 
Molitor was known internationally as a 
consulting engineer, primarily for his work 
for the railroads of this country, the Phil- 
ippines and Brazil. He was even better 
known in New York as the commander of 
the Twenty-second Regiment of Engineers 
in France and later as leader of the Citi- 
zens’ movement that broke the outlaw rail- 
way and waterfront strikes which threat- 
ened to paralyze the Port of New York in 
1920. 

Colonel Molitor was cited by General 
Pershing for “distinguished and meritor- 
ious services” and received the award of the 
order of l’Etoile Noire from the French 
Government. 


Col. T. L’H. Huston 
Baseball Magnate and Engineer ~ 


Colonel Tillinghast L’Hommedieu Hus- 
ton, co-owner of the New York Yankees be- 
fore retirement, and civil engineer, named 
in his will National Bank of Brunswick, 
Brunswick, Georgia, as co-executor of his 
estate. 

Colonel Huston, as much so as any one 
man, was responsible for the evolution of 
organized baseball into a major industry. 
With his partner Col. Jacob Ruppert, he 
virtually created the New York Yankees, 
to which, during his nine years as co-part- 
ner, were bought such players as Babe Ruth, 
Carl Mays, Herb Pennock, Sam Jones, Joe 
Bush and Deacon Scott. When the two col- 
onels bought the team in 1915 for $480,000 
it had never won a pennant and had no 
playing field of its own. They built the 
Yankee Stadium on ten acres of land at an 
approximate cost of $3,000,000. The sale 
price Col. Huston was reported to have 
received for his interest in the club was 
$1,250,000. 
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He was a lieutenant colonel in the United 
States Army Engineers during the World 
War. 


Mary Martin 
War Relief Worker 


Miss Mary Martin won many honors for 
her relief work in France during and after 
the World War. She was a volunteer re- 
lief worker over seas for six years, serving 
with the Shurtleff Memorial Relief, Ameri- 
can Women’s Hospital, American Red Cross 
and the American Committee for Devastat- 
ed France. She received many decorations 
which included the Cross of the Legion of 
Honor, Liberty Medal, French Army Medal 
and the Bronze Medal of the Aisne. Re- 
cently she was decorated with the Me- 
daille de Mérite, with diploma, from the 
Union Nationale des Combattants, Section 
de Belleu. 

Miss Martin named the Trust Company 
of New Jersey, Jersey City, as executor of 
her will. 


Wilhelm Loewenstein 
Philantropist 


Wilhelm Loewenstein, wealthy leather 
merchant, provided in his will for the es- 
tablishment of a chain of cafeterias to 
serve good food to the needy, free of charge. 
No questions are to be asked and no restric- 
tions are to be placed on the amount of 
food eaten. At the entrance of each cafe- 
teria there is to be a tablet with the follow- 
ing inscription: “If you are hungry and 
without means, come in and have a meal as 
my guest. If you can pay for your food, 
please stay out and give others a chance.” 

Mr. Lowenstein stipulated that if at the 
end of three years no such cafeteria is be- 
ing operated successfully, the principal of 
the trust is to be divided among certain or- 
ganizations which he named. 

The Guaranty Trust Company of New 
York was named for the establishment of 
“The Wilhelm Lowenstein Memorial Fund.” 


Perish the Sight 


Viscount Leverhulme once told the Amer- 
ican Chamber of Commerce the story of a 
British worker who baffled scientific man- 
agement experts. 

At a factory they visited, all the work- 
men were pushing their wheelbarrows but 
one. He pulled his. After much conjec- 
ture, the experts ask the man why. 

“Well guv’nor,” the man replied, “I ’ates 
the very sight of the bloomin’ thing.” 
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“Just In Case” 

The late Lazar Kutovitch, seventy-three 
years old, a rich estate owner, had ordered 
in his will that he was to be buried sitting 
in an armchair, with a table, cigarettes and 
matches and his first wife’s photo beside 
him. The “coffin” was to be placed under a 
glass floor in a specially built Greek Ortho- 
dox church. 

Heirs protested the will, and the authori- 
ties forbade execution of the testament as 
contradictory to ecclesiastic rules. 

oa -— —> 
The Bird of Paradise 

“Ten years ago the will of Fred A. Allen 
of Brookline bequeathed a $5,000 trust fund 
to a yellow-headed green parrot ... The 
State Street Trust Company is one of the 
trustees . .. How’s the bird doing or has he 
gone to join his master?” 

From Boston Evening American, April 7, 1938. 
+) 5 
Florida Bankers Meet 

At its 45th annual convention held last 
month, the Florida Bankers Association 
re-elected George B. Howell, vice presi- 
dent and trust officer, Exchange Nation- 
al Bank, Tampa, as president. C. W. 
McCune, vice president and trust offi- 
cer, Broward Bank and Trust Co., Fort 
Lauderdale, was elected vice president of 
the trust division for the American 
Bankers’ Association. 

The discussions at the meeting of the 
Trust Company Section were of a very 
general nature, due largely to the fact 
that the State Legislature does not meet 
this year. The next Session will con- 
vene shortly after the date set for the 
Florida State Bankers’ Association Con- 
vention in 1939, and plans were discuss- 
ed for meetings with those members of 
the Association and others most inter- 
ested in trust matters between the ad- 
journment of this and the assembling of 
the next convention in order that mat- 
ters considered to be for the general wel- 
fare of the State and the facility and 
betterment of trust services and trust 
management might be discussed and 
recommendations presented to the con- 
vention with the request that its Legis- 
lative Committee confer with members 
of the General Assembly during the 1939 
Session and present such recommenda- 
tions for their consideration. 








Investing under a Planned Economy 


GEN. HUGH S. JOHNSON 


competence for himself and his de- 
pendents? How can he keep a reasonable 
part of what he earns? Of what he 
keeps, how can he be sure of its earning 
a sufficient pittance to keep the household 
pet in cat-meat? And, can he be reason- 
ably certain that he won’t wake up some 
morning and find it magicked into aut- 
umn leaves? 

I happen to be a co-trustee of a couple 
of trust funds—one of which was pro- 
vided some years ago to support an in- 
valid relative. At that time, the prin- 
cipal of that fund conservatively invested 
in good bonds paid something over 5% 
and all of what was needed. In the mean- 
time, due to calls and maturities, nearly 
the whole relatively small fund has turn- 
ed over at least once and there has been 
a continuing problem, especially recently, 
of reinvestment for security and main- 
tained income. 


My co-trustee is one of our strongest 
and best banking trust companies. Their 
formula is always simple and latterly it 
turns more and more to the supposedly 
sure-fire equation of governmental secur- 
ities at infinitesimal rates of interest. 
That acquits them of their responsibility 
of maintenance of capital—or they think 
it does. But it doesn’t acquit me of mine, 
which is that plus something else—at 
least cat-meat. 


| td can a man earn a reasonable 


Financial Controls and Brakes 


Ordinarily the function and attitude 
of politics toward economics is largely in- 
direct and incidental. Ordinarily, gov- 
ernment controls business only to the ex- 
tent of insuring that it does not injure 
itself or others by abuses. That is no 
longer the case. Our present government 
has insisted in so far extending political 
control over both the twin economic 


From address before National Association of 
Mutual Savings Banks, New York, May 5, 1938. 


fields of finance and business operation 
that both are practically at its mercy. 
Everything depends more on what gov- 
ernment is going to do than on what nat- 
ural forces and development require. And 
nobody knows what government is going 
to do—not even the government. 


In ordinary circumstances, my co- 
trustee’s formula for government securi- 
ties might be unassailable in a time of 
purely economic uncertainty. But this 
government now has seized and is openly 
experimenting with the complete mach- 
inery of inflation. There are elements 
high in its control who believe, for ex- 
ample, that the government actually 
needs for what they call “planned econ- 
omy,” a debt of 100 billion dollars. They 
say that the debt is of the government 
and a credit of the people. There’s a 
lilting phrase. They say that, with such 
a debt government can play on that debt 
like the keyboard of a piano to produce 
any tempo of prosperity it pleases. 

When times get bad they spend by bil- 
lions by bonds forced on banks. This 
expands the base of credit which, they 
argue, produces what they call a con- 
trolled inflationary boom. Why “con- 
trolled”? Because they propose to main- 
tain tax rates so high that with increas- 
ing revenue they can retire the bonds 
and so restrict credit and dampen the 
boom. 


The Shift to Political “Protection” 


Of course, upon any embarkation on 
a real program of inflation or money val- 
uation, bonds and fixed income securities 
become of less and less value. If there 
were any such development government 
bonds would not be the thing for that 
trust. Their value might be pegged by 
making them redeemable in dollars at 
par, but the dollars might be worth little 
and the income worth almost nothing. 
The obvious and traditional course in 
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such a trend is to buy things and equi- 
ties. But these economic planners have 
thought that all out, too. 


Their insistence on their form of capi- 
tal gains and undistributed profits tax 
was a part of a concerted plan. If I fear- 
ed for that trust fund because of an in- 
flation increasing the prices of commod- 
ities and common stocks and depressing 
the value of bonds, their idea was that 
I couldn’t escape through equities. If 
you buy things to conserve capital 
against an inflationary sky-rocket up- 
and-down, you must prepare for a round 
trip. As money declines in value, there 
must be a point at which you must sell, 
take your profit in devalued money and 
ride out on the revaluation. 

The net result of these theories, as 
illustrated by my little trust fund, was 
greatly to restrict or practically to pre- 
vent the creation by thrift of a private 
competence sufficient for reasonable se- 
curity. Private money was not to earn 
money, or at least much money. Security, 
competence, provision for age and mis- 
fortune was gradually to be shifted 
more and more away from individual 
thrift and saving and toward political 
government, on which everybody was to 
be dependent, on what they could earn, 
what they could enjoy, what they could 
save, and what they could receive from 
what they saved. How can I invest my 
earnings for security and income? That 
is a real problem with me and millions 
like me. 


The Financial Blood-Stream 


Ours is an economy based on the cap- 
italist and profit system. The essential 
principle of that system is that private 
wealth shall invest itself to make money 
and to earn money. The incentive that 
gives to individuals is what makes 130,- 
000,000 work to earn a living. The goal 
that holds out is advancement during 
active careers and, in the twilight days 
of life, security through thrift and sav- 
ings. 

It is that investment of capital, and 
that alone, which can make employment. 
It takes an investment of capital of 
somewhere between five and seven thou- 
sand dollars to make a job for one man 
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in our highly mechanized economy. Un- 
less that capital is increasingly available 
as population expands, millions will be 
without jobs. The mechanism for pro- 
viding that security, for putting those 
incentives to work and for making those 
jobs are the commercial banks and trust 
companies, the mutual savings banks, the 
insurance companies, and the efforts and 
ventures of private investors. 

The policies we have considered here 
—the increasingly tight restriction on 
any right of money to invest itself to 
make or earn money—the increasing dif- 
ficulty in investing the savings of the 
people for investment and security—the 
seizure of economic power by political 
government—the constant threat or ac- 
tual use of that power to all the intents 
and purposes I have stated touching the 
use of money—and, finally, the disclosed 
hostility of a government possessing un- 
precedented powers over the whole ex- 
isting pattern and process of the econ- 
omic system—what has all this done? 


It has cut off the gas that makes the 
engine go—the free flow of capital for 
investment and saving. It has drained 
or diverted the life-blood from the sys- 
tem. It has paralyzed initiative, dead- 
ened effort, emasculated economic lead- 
ership, killed recovery and restored de- 
pression. 


Profit Basic to Savings 


The continuation of this depression 
seems incredible. Here are boundless 
resources, credit, money and facilities 
for production and consumption. Here 
is a terribly starved demand, an abund- 
ance of supply and an eager people with 
plenty of intelligence, industry, imagina- 
tion and guts to turn this economic wild- 
erness into a paradise overnight. Yet, 
here we sit like stupid zanies in a dom- 
icile for dim wits, hopelessly regarding 
each other. 

This whole situation could be turned 
around in sixty days with all economic 
indexes pointed upward toward the 
greatest prosperity we have ever known 
—and without one single white rabbit 
pulled from anybody’s hat. 

All that it is necessary to do is to 
make it plain beyond peradventure that 
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the principles of our capitalist and pro- 
fits system, as we have proved them over 
150 years, are going to be permitted to 
work. We need not surrender one single 
one of the proper and brilliant reforms 
of the First New Deal. We only need 
to make it certain that a man can make 
a reasonable profit from his efforts and 
his investment, keep a reasonable part 
of it for his advancement and his secur- 
ity, and enjoy a reasonable return from 
his prudently invested savings. 


Future Merchant Marine 
Officers 


To acquaint the youth of America with 
the opportunities of a career as officers in 
the United States Merchant Marine, the 
American Nautical Academy, National 
Training School for Merchant Marine Offi- 
cers, Washington, D. C., has announced that 
boys and young men between the ages of 10 
and 25 years will be allowed to secure prac- 
tical ship experience on board a training 
ship of the Academy within the period from 
June ist to October Ist. 

The young men may remain on board 
ship for the entire period or for any shorter 
time they may wish, but not for less than 
four weeks. There is no tuition charge for 
any of the courses offered by the Academy, 
and no obligation for future merchant mar- 
ine, military or naval service of any kind is 
incurred. 

No charge for instruction or for living 
quarters is made on board ship. The only 
required expense is for meals which is 49 
cents. 


The schoolship to which the young men 
will be assigned is the Training Ship “Mar- 
sala”, a five-masted barkentine-rigged ves- 
sel of 2500 tons, 300 feet long, and 46 feet 
wide. The vessel was built in 1919-20 and 
is one of the largest sailing vessels in the 
world. 

This is the ninth annual summer course 
offered by the Academy, and will be under 
the personal supervision of the Captain 
Commandant of the Academy who will be 
in command of the vessel. 


While on board ship the boys will follow 
the regular daily ship routine, and will be 
given practical instruction in nautical sub- 
jects including seamanship (ship’s work), 
signaling, rowing, handling, and use of 
motor and pulling boats, life-saving, and 
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naval drills. They will also receive instruc- 
tion in the use of life buoys, first aid, the 
duties of lookouts, the compass, log, lead, 
and ground tackle, as well as the watch in 
port—their duties and responsibilities. 


Students will join the training ship in 
Long Island Sound for the summer train- 
ing period. 

The Regular Course is designed to cover 
a period of three years of sea service. The 
first two of these years the cadet spends 
cruising, and studying on the training ship. 
For the third year the cadet is assigned to 
a steamship of one of the merchant marine 
lines. Following the completion of these 
three years of sea service the cadet is elig- 
ible to take the officer’s examination of the 
United States Bureau of Marine Inspection 
and Navigation, Department of Commerce, 
for a certificate as a Third Officer in the 
Deck Division of steamships in the Mer- 
chant Service of the United States. 


——$—$ 


Jack Key Heads Georgia Trust 
Committee 


The Committee on Trust Affairs of the 
Georgia Bankers Association for the year 
1938 has been announced as the following: 
Jack B. Key, vice president and trust officer 
Merchants & Mechanics Bank, Columbus, 
Chairman; L. H. Parris, vice president and 
general trust officer Citizens & Southern 
National Bank, Atlanta; J. Marion Adams, 
trust officer Georgia Railroad Bank & Trust 
Company, Augusta; T. A. Lamar, vice 
president and trust officer First National 
Bank, Rome; J. H. Thompson, vice president, 
cashier and trust officer, Savannah Bank & 
Trust Company, Savannah. 





Junior Organization For Trust Studies 
Los Angeles Group Has Successful Experience 


N November 20, 1935, there was or- 

ganized the Trust Discussion Group 
of Los Angeles, one of whose objects 
was “to promote good will between the 
junior officers and senior clerks of the 
Trust Companies of Los Angeles.” The 
activities of the past two and one-half 
years have attested the wisdom of this 
step and point to the desirability of es- 
tablishing similar organizations in other 
communities. 

Membership is limited in number, and 
to “male persons who are actively fol- 
lowing the profession of trust business 
and who are members of the American 
Institute of Banking,” and subject to 
forfeit by failure to attend three conse- 
cutive meetings. Major purposes of the 
group are “to afford its members an op- 
portunity for development and dissem- 
ination of trust knowledge;” “to dis- 
cuss and analyze mutual problems that 
may arise in the administration of 
trusts and estates,” and “to better ac- 
quaint its members.” No dues are pay- 
able but each member is subject to an 
assessment not exceeding $1 per year. 


Thirty different topics have been pre- 
sented at the regular monthly evening 
meetings (except during July and Aug- 
ust) by trust men in the Los Angeles 
Metropolitan area, including such sub- 
jects as: subdivision trusts, fiduciary 
taxation problems, new business, invest- 
ments, mortgage participations, claims 
against estates, fees, insurance, proper- 
ty management, mortgages, apportion- 
ment of income during probate admin- 
istration and others. Each has been 
presented by a member or senior exe- 
cutive of one of the local trust institu- 
tions, under such headings as: 

“Joint Tenancy Contracts,” 

“New Developments in Private Trust 
Administration,” 

“Duties of Domiciliary Trustee under 
Ancillary Trusts,” 

“Trustee’s Fees,’ 


’ 


etc. 


Engaged in Research 


For the past year the Group has been 
engaged in a research project on “A 


Sound Investment Policy for Discre- 
tionary Trusts,” a topic selected after 
consultation with the Southern Califor- 
nia Trust Officers’ Assn. Each member 
has been assigned to one of five commit- 
tees: 

1. History of legislation developing 
legal lists 

2. Present practices in the United 
States 

3. Present practices in England and 
Canada 

4. Public opinion 

5. The trend of legal decisions. 

It is the duty of each committee to 
prepare and circulate questionnaires or 
to correspond with the sources of infor- 
mation available to accomplish the ob- 
jectives. When the problem is com- 
pleted, the information will be compiled 
and correlated so as to make it conven- 
ient for reference. If sufficiently con- 
clusive, the findings may be presented 
before the Regional Trust Conference 
this fall. 

J. H. Pingree of the Security-First 
National Bank is the present chairman 
of the group; as vice-chairman H. M. 
Wilson of Beverly Hills National Trust 
& Savings Bank; and M. Freis of Farm- 
ers and Marchants National Bank. as sec- 
retary. A concise Constitution (and By- 
laws) outline the ‘modus operandi’ of the 
association and provide for a yearly pro- 
gram of trust education to be planned 
by officers and executed by members 
with a minimum of parliamentary for- 
malities. 


Trust Seminars in Central California 


The Associated Trust Companies of Cen- 
tral California have undertaken the spon- 


‘ sorship of a series of trust seminar discus- 


sions. 

More than 90 representatives from the 
various trust companies attended the first 
meeting to hear W. L. Kieferdorf, vice 
president and senior trust officer of the 
Bank of America N, T. & S. A. speak. The 
next meeting which was just as enthusias- 
tically received was addressed by Nelson 
Hackett, assistant trust officer of the Bank 
of California, N. A., on problems faced by 
trustees under present economic conditions. 
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Dynamic Investment Analysis 


Reckoning with Economic Trends to Supplement Statistical Maze 


ALEX CUNNINGHAM 
Vice President & Treasurer, Western Life Insurance Co., Helena, Mont. 


AN we speak as intelligently as we 

should be able to on broader econ- 
omic problems which in the long run do 
more to affect our investment picture 
than do the individual situations? Dur- 
ing the last five years probably all of us 
have felt a distinct need for more com- 
plete information as to the cause and 
effect of the rise and fall of interest 
rates. We have sought with not too 
great success, an explanation of the trend 
in interest rates. We have all at some 
time made investments based upon our 
best judgment, only to find that our best 
judgment was faulty in that it was not 
based upon sufficient knowledge. 

To my knowledge, none of the sugges- 
tions for investment information cooper- 
ation have been based on broader econ- 
omic problems. I think that each com- 
pany should continue to carry on re- 
search and analytical work as to speci- 
fic railroad, public utility, industrial or 
municipal and government bonds, as well 
as individual real estate mortgage loan 
situations. But don’t you think it is 
time we realize that we cannot isolate 
the investment department of our com- 
panies from the world political and eco- 
nomic front? Is it not true that we bury 
ourselves in a maze of statistics from 
balance sheets—maintenance or depre- 
ciation figures or the ever present “times 
charges earned”—and ignore, through 
lack of knowledge or prohibitive cost in 
obtaining, other broad information which 
really is of more vital value in the deter- 
mination of investment policy. 

I am thinking of fundamental econ- 
omics—prices—values of raw material— 
commodities. I’m thinking of the mon- 
etary and credit policy of the Treasury 
—the Federal Reserve System. I’m not 
meaning the propaganda uttered by men 
in high places, but the cause and effect 


From recent address as Chairman of the Finan- 
cial Section, American Life Convention. 


of the economic forces that are con- 
stantly at work on our investments— 
whatever period of the cycle we may be 
in. These are things we all should edu- 
cate ourselves on and extend jointly our 
research activities to include. 

How many of us have ever made any 
attempt to study the effect that shifting 
of population may have on various in- 
dustries? How many have analyzed the 
effect of the desires of this population 
as to the use to which they put their 
purchasing dollar, shifting their patron- 
age from one industry or company with- 
in an industry to another entirely re- 
moved from that same field. There are 
securities today of the highest quality, 
and yet ten years from now they may be 
smothered to default by industry being 
forced to move or shut down in a par- 
ticular territory. Think for a moment 
the effect new inventions can have on 
making some of your securities worth- 
less. 

Regardless of political affiliations, we 
have all wondered as to the increasing in- 
terest of government in business. Should 
we not do more than just wonder—and 
be preparing ourselves to invest wisely, 
whichever course might be followed? 
Certainly after all the events that have 
happened in recent years along this line, 
there must be many permanent results, 
either good or bad. These may have 
bettered some of our investments, or they 
may have permanently injured many. 
More important to us than the imme- 
diate effect market-wise is the long-range 
effect to our investment of this govern- 
mental influence on the economic life of 
the country. 

Couldn’t we well be directing some ef- 
forts to analyzing various laws in the 
several states having to do with state 
and local government finances, and at- 
tempt to bring these into closer agree- 
ment? 
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Is The Independent Estate Counselor 
Justifying Himself? 


S there a sufficient need for the inde- 
pendent estate counselor to justify his 
existence? 

Can he render a service to the public 
which warrants the imposition of an ad- 
ditional schedule of fees upon trust busi- 
ness? 

Are his activities, in the long run, like- 
ly to promote the best interests of the 
trust business? 

If this new personality in our business 
has come to stay, what of his future? 

These questions may have been asked 
before—I have never happened to see 
their answers. In view of the present 
rapid growth of the independent coun- 
selor idea, it would seem as though the 
answers would be worth seeking. 

I have a feeling that the independent 
counselor idea is being sold to the public, 
and to the trust business, as very much 
of a pig in a poke. Perhaps it is time 
to have a peek, and see what the animal 
looks like, or if there is any such animal 
at all. The too common tendency for 
trust departments to rely upon outside 
influences to bring them their business, 
instead of exerting a more aggressive 
business-getting activity themselves, has 
perhaps made them timid about too close 
a scrutiny of this bearer of gifts in the 
form of an occasional piece of trust busi- 
ness. 


Protective Qualifications 


The basis of the independent estate 
counselor idea is that the usual parties 
to estate planning—the attorney, the cer- 
tified public accountant, the trust officer, 
and the life underwriter—are each too 
concerned with his own part in the labor 
to grasp the problem as a whole, and that, 
therefore, the public fails of a well- 
rounded, unselfish service, capable of co- 
ordinating all of the intricacies of ade- 
quate estate planning. But if we accept 
this as a basis for constructive thinking, 
it becomes pertinent to ask to what ex- 
tent the independent estate counselor 
remedies the situation. 


Adequate estate planning involves the 
field of law, accountancy with particular 
reference to a knowledge of taxation, the 
trust business, and sometimes life under- 
writing. 

To be permitted by law to perform his 
part of the labor, the attorney must de- 
vote the equivalent of about three years 
to study; he must pass an examination 
sufficiently searching so that more can- 
didates fail than pass it; when he has 
been admitted to the practice of his pro- 
fession, he is subject to strict regulation 
of law, of the court, and of his bar asso- 
ciation. 

The accountant must likewise under- 
go an intensive training, submit to an 
examination, and practice under the re- 
strictions of law which impose upon him 
a high degree of integrity. 

The trust officer must be a responsible 
official of a great financial institution, 
with many years of experience to qualify 
him for his exacting duties; he is often 
an attorney; he works under the very ef- 
fective restraint of responsibility to an 
institution which has exposed to attack 
resources of many millions, and is there- 
by impelled to the most scrupulous ob- 
servance of care in dealing with the pub- 
lic; and finally, he is tied to constant ob- 
servance of the restrictive provisions of 
Regulation F., and the supervision of the 
Federal Bank Examiners or to his state 
authorities. 

The chartered life underwriter move- 
ment, requiring two years of study lead- 
ing to a professional designation, is rap- 
idly putting life underwriting on a pro- 
fessional basis. 


Responsible Associates 


What are the requirements which the 
independent counselor must meet before 
he can offer his talents to the public? 

There are no requirements of law, none 
of study, of examination, of experience 
or regulation. He can get a second- 
hand, golden-oak desk for $7., a second- 
hand swivel chair for $2.75. He can get 
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two hundred and fifty ‘letter-heads, with 
envelopes more or less to match, for 
$5.50. He can get a title as good as any 
than Amos and Andy can invent, by 
racking his cranium. “Consultant, Busi- 
ness and Estate Conservation Partner,” 
a title recently appearing in Trust Com- 
panies, may mean something to the man 
who thought it up, but I wonder what it 
means to the public. 


All this may sound pretty critical—it 
is, but not unkindly so. The planning 
of estates is a heavy responsibility. If 
someone can do it better than attorneys, 
accountants, trust officers, and life under- 
writers, serving the same client, can do 
it, a justified new profession has been 
born. Added fees for this service will 
be justified by the value of the service 
rendered. But I should expect the man 
who sets himself up to surpass in effec- 
tiveness the combined work of three old 
and proved professions, and the often ef- 
fective work of competent life underwrit- 
ers, to be a pretty good man. If I were 
one of these independent estate counsel- 


ors, and as good as I professed to be, I. 


should want to associate with others to 
see that the unworthy and the incompe- 
tent were put out, and kept out, of my 
profession. For it is inevitable that if 
this new movement is permitted to at- 
tract, and to harbor, men unworthy of 
the responsibilities which by their activ- 
ities they impose upon themselves, there 
will be a flare-back from public senti- 
ment, which will bring estate planning 
into disrepute. 


And in this connection trust men 
should not overlook the fact that the 
public will be unable to differentiate, to 
any great extent, between the indepen- 
dent estate counselor and the represen- 
tative of the trust department. If es- 
tate planning gets a bad odor, the scent 
will linger in the corridors of the trust 
department. It would therefore seem to 
be good business foresight for us to exert 
our influence against a possible perver- 
sion of legitimate trust activity. 


WILLIAM R. SPINNEY 


Trust Advisor, The Anglo California National 
Bank of San Francisco. 


IN CALIFORNIA 


The statewide facilities of 
Bank of America are always 
available to you for corpor- 
ate and personal trust ser- 
vices. Prompt and depend- 
able reports. 


Bank of 
America 


NATIONAL TRUST AND 
SAVINGS ASSOCIATION 


Member Federal Deposit Insurance Corporation 


Oregon-Washington Trust Conference 
Reviewed 


At a meeting held in Chehalis, Wash. 
on April 29, 1938, it was decided by 11 
trust officials of Portland, Ore. and 27 of 
Spokane, Yakima, Wenatchee, Seattle, 
Olympia and Tacoma, Wash. to revive the 
Oregon-Washington Bi-State Trust Con- 
ference with the first mentioned state 
host in the odd years and the latter in 
the even. Although no definite action 
was taken it is believed that Portland 
will be the scene of the first session next 
spring. 

The meeting had no set program but 
questions of mutual interest were dis- 
cussed from which both sets of trust 
men profited. It was determined that 
the Washington Corporate Fiduciary 
Assn. and the Trust Companies Assn. 
of Oregon would get together on any 
bills to be presented to their respective 
legislatures. Election of officers was de- 
ferred to another date. 





Disclosure of Overlapping Liens 
Municipalities’ Credit Enhanced By Revealing Such Data 


JOHN S. LINEN 
Second Vice President, Chase National Bank of New York 


N connection with overlapping debt, 

there is the tendency on the part of 
municipal officials to consider that in 
their offerings of securities the financial 
status of their own corporate body is the 
sole factor that need be given consider- 
‘ation by prospective purchasers. It is, 
of course, the prime factor, but the debt 
of related bodies for the payment of 
which levies may be made upon the pro- 
perty within the boundaries of the issu- 
ing corporation must also be carefully 
measured, and its effect upon the ability 
of the issuing body to pay given consid- 
eration. 

It would be of very considerable value 
to all concerned if municipalities would 
put into effect a system whereby at per- 
iods of say once or twice a year they 
would, in collaboration with their rela- 
ted bodies, determine the net debt of the 
overlapping taxing bodies and the share 
of such net debt for which the taxable 
property of the particular municipality 
is liable. 

With such a system in effect, a muni- 
cipality about to offer an issue could 
quickly bring the information up to date. 
It would then be available upon request 
or for inclusion in the announcement or 
notice of sale of a new bond issue, if 
desired. 


Central Group Recommended 


It is possible that some tie-in with a 
central body such as a State auditing 
department or the Department of Audit 
and Control which renders an invaluable 
service in New York State, is the best 
solution to this problem. Because few 
States enjoy the benefits of such a well- 
operated and staffed department, the 
need for such a service is the greater. 

From address before Conference on Municipal 


Accounting and Finance of the American Institute 
of Accountants, Mar. 29, 1938. 


Many cities are overlapped in part 
or completely by districts such as school, 
park, sanitary, etc., and in some in- 
stances other subdivisions, each operat- 
ing independently of the other, each with 
its own governmental organization with 
power to incur debt, impose and collect 
levies to service it and to cover operat- 
ing costs. 

Generally under these conditions there 
is a great deal of duplication of operat- 
ing costs which is unnecessary and in 
the interest of both economy and effi- 
ciency might be eliminated by consolida- 
tions of one kind or another. 


Scientific Studies Desirable 


Through scientific studies by accoun- 
tants, surveys might be made available 
reflecting results under existing arrange- 
ments and for comparison, results pos- 
sible after consolidating one or more or 
perhaps all of the overlapping bodies. 

In many cities constructively minded 
officials and taxpayers would feel that 
the possibilities of substantial savings in 
years to come would warrant the expense 
of preparing surveys of this kind. 

Sinking funds should obviously be 
maintained on a basis which will assure 
provision for the obligations at maturity 
or comply with such terms as the law 
determines. On occasions the trust re- 
lationship is not adequately recognized 
by municipal officials or obligations have 
been purchased which, because of their 
character, raise the question of liquidity 
or proper synchronization of maturities. 

In attempting to estimate the prob- 
able needs of future financing, experi- 
ence has demonstrated the value of cap- 
ital planning programs so that an order- 
ly approach to this whole problem can 
be made. Under these circumstances, 
public improvements are advanced on the 
basis of their relative importance one to 
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the other, instead of by a hit or miss 
policy which frequently favors special 
interests as distinguished from the 
broader public interest. 


During the early 1930’s when our mun- 
icipalities experienced greater financial 
difficulties than has been true in recent 
history, probably than ever before in 
fact, it was found that temporary obliga- 
tions, tax obligations and unfunded debt, 
were in many cases important factors in 
either creating the problems or greatly 
complicating the solution. Such debt 
should, therefore, be clearly set forth 
and its character understood. 


It is recognized now that too little 
attention in the past was paid to current 
revenues and expenditures and the cash 
balance of these items. The grouping 
of such items under appropriate head- 
ings on the income and expenditure sides 
gives a valuable picture of relationships, 
one to the other, and an indication of 
trend which at times may be most sig- 
nificant. 


Record of Tax Data 


Tax data including a record of tax col- 
lections for at least the last three and 
preferably five years, is helpful in show- 
ing the dependability of income from 
this important source. It is of value to 
have not only a record of the collection 
against the current levy, but on delin- 
quent taxes as well. In this connection, 
information regarding the regularity of 
tax sales is desirable as is also the ques- 
tion of whether or not tax title liens are 
usually acquired by the municipality or 
sold to outside parties and if the former, 
the amount of such tax liens that are 
held by the municipality. 

Legislation which places a limit on 
the ability of tax, particularly if such 
limit applies to debt service as well as 
operating costs, must be scanned with 
particular care by investors. Bonds that 
are payable from limited tax levies do 
not enjoy the best credit position and it 
is the custom to give evidence of such 
a limitation to investors by referring to 
the same in the offering circular. 

There are many obligations outstand- 
ing that are payable primarily from spe- 
cial assessment taxes which are general 
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obligations of the issuing municipality 
and as such, payable ultimately from gen- 
eral taxes. Accounting or budgeting pro- 
cedure has frequently been faulty in con- 
nection with such bonds as assumptions 
have been made regarding anticipated 
special assessment tax collections which 
previous experience could not support 
and deficits have followed as a result. 
It is better policy that provision be made 
for such obligations in the general tax 
levy with deductions applying only when 
assessment collections are actually in 
hand. 


Less progress has been made in solv- 
ing the relief problem and the burden 
it places on the financial structure of 
municipal government, than most of us 
had hoped for after five or more years 
of experience. As time has passed it 
has become rather apparent that a sound 
policy requires that such costs be treated 
as current operating costs rather than 
those that might properly be funded even 
for a short period of time. 









Developing Trust New Business 


A Director’s Duty—Naming His Own Institution 


XTENUATING circumstances do 

occur which makes it impossible, or 
at least impractical, for a director of a 
trust company to name his own institu- 
tion in his will as executor. For ex- 
ample, a director who was engaged in 
law practice with his son would likely 
not be subject to criticism for having 
appointed his son as executor, especially 
since the son would be a beneficiary. On 
the other hand, however, it would be 
difficult to explain away, particularly if 
the director left a will, on the grounds of 
negligence, or the oft used, “His good 
friend Henry was so close to him and 
knew all the details of his affairs.” Most 
men die leaving behind good friends, and 
it would be expecting a mite too much 
for the public to hang on to that slender 
thread of an explanation. In such cases 
the records will have to be read: “Here 
is a director who was not sold on his own 
trust department’s efficiency.” 


The blame for this misdemeanor should 
not fall entirely on the shoulders of the 
trust officer; however a trust man has a 
definite responsibility in that he should 
know whom his directors have appointed, 
and if his department has not been 
named, he should endeavor to find out 
why. This is being accomplished 
through the president and the trust of- 
ficer working together. 


every director would read the chap- 

ter “A Director’s Responsibility and 
Liabilities With Respect to Trust Busi- 
ness” in Gilbert T. Stephenson’s new 
book Studies In Trust Business, he would 
realize that his duties entail an obliga- 
tion to the institution, the public and to 
himself. Mr. Stephenson outlines the 
directors powers specifically as being 
able “to do anything and everything that 
may be necessary or appropriate (1) to 
acquire, erect or install, and maintain all 


the physical requirements of a trust de- 
partment; (2) to employ to fix the com- 
pensation and prescribe the duties of, 
and, if necessary, to discipline and dis- 
charge the officers and employees of the 
trust department; (3) to prescribe and 
from time to time change the general 
policies of the bank or trust company 
with respect to trust business and to de- 
vise and apply means to assure the ob- 
servance of those policies; and (4) to 
examine and to employ technical or pro- 
fessional assistance for the examination 
and supervision of the activities of the 
trust department.” 


HESE are only a few of the pointers 

which Mr. Stephenson brings out, but 
can anyone see how in the world a direc- 
tor who conscientiously fullfilled the 
above could keep from having the strong- 
est faith in the corporate fiduciary? 

Of course, there are those who may 
say, that these men have seen the inside 
workings of a trust department and know 
from their actual experiences that cor- 
porate fiduciaries are not what they are 
cracked up to be. If this statement be 
true, then who is to blame? 

Certainly a large part of the blame 
rests directly on the director. Any direc- 
tor of a trust institution who considers 
his trust department unworthy to admin- 
ister his own estate is, by virtue of his 
being a guiding hand in the affairs of the 
department, playing false his friends, his 
fellow directors, the bank customers and 
stockholders... He is advertising with 
one hand that he wholly approves and 
has given his best ability to making the 
trust department all one is supposed to 
be—while with the other hand he is ad- 
vertising his trust department as being 
unfit, incapable and unworthy of his own 
trust. Since many directors are leading 


_ (1). U. 8. Supreme Court in Briggs v. Spauld- 
ing, dissenting opinion. 
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figures in the community this is tanta- 
mount to treason. 

In fullfilling the duties of a directo- 
rate one should become so familiar with 
the work and desirability of a corporate 
fiduciary that no recommendation should 
be necessary for his filing his will with 
the trust department. 


REDERICK A. Carroll, vice presi- 

dent and trust officer of The National 
Shawmut Bank of Boston, has said: “Un- 
less these are exceptional circumstances, 
every director should show his faith in 
his trust department by naming it as 
executor and trustee under his will. I 
think he owes that to the officers of the 
department as evidence of confidence and 
faith in them and as an encouragement 
in their efforts to build up the depart- 
ment; also he owes it to the public from 
whom the trust department is soliciting 
its business. Exceptional circumstances 
will be understood by the officers, and in 
most cases by the public.” 

Enlisting and encouraging the cooper- 
ation of bank and trust company direc- 
tors in obtaining new trust business has 
been proved, by the many trust men who 
have tried it, to be a fruitful and con- 
venient method of contacting a large 
group of well-to-do people. The leads 
your directors can give and the words 
they can drop here and there can go a 
long way in selling your trust services. 

A year or so ago the Lincoln-Alliance 
Bank and Trust Company of Rochester, 
N. Y., employed a novel means to ac- 
quaint their directors with the banking 
and trust departments at work. They 
were invited to have dinner at the bank 
in the directors’ room. All employees 
were asked to leave the bank at 3:00 
and return to complete their work at 
7:00. 

After dinner the directors were es- 
corted through the bank with an officer 
explaining the various functions of the 
different departments. A better picture 
could not have been given the men of the 
actual operating procedure of the insti- 
tution which it was their responsibility 
to direct. 


Either one of two things must have 
resulted from the above experiment 
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(1) a deep feeling of pride on the part 
of each director to think that he is play- 
ing a part in a business that is properly 
coordinated and run as an efficient busi- 
ness should be or (2) a feeling that 
something should be done to better or- 
ganize his bank. Regardless of which 
feeling prevailed a better director re- 
sulted. 


HE littie card often, but not often 

enough, seen slipped under the glass 
top of a trust officer’s deck reading: 
“Every director of this institution has 
named this trust department as executor 
of his will,” is a potent reminder to all 
who see it that the men who know the 
trust department best have unanimously 
shown their complete faith and trust 
in it. 

eh | 
The American National Bank of Nash- 

ville, Tenn., follows the current trend of 
research and experience in the following 
advertisement. It is hard to refute an 
argument in which practically all are 
agreed upon. 


EXPERIENCE 
COUNTS 


AS IN BANKING 


The more specialized knowledge and experience a chemist 
has the better he can solve the problems of chemistry. 


It's the same with banking .. . the more experience and 
specialized knowledge a bank has the better it can solve 
your business problems. Fifty-Five years of experience formed 
in the test tubes of business depression and inflation is 
the record of the American National Bank. This long ex- 
perience together with a sympathetic understanding of the 
business problems of the South has made the American 
National a key bank in the Central South. 


» » @ bank that likes people 
» » a bank that people like 


&#A MERICAN NATIONAL BANK 


NASHVILLE 
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The Industrial Trust Company of 
Providence, R. I., has actively advertised 
over a period of months various life in- 
surance trust arrangements. The fol- 
lowing reproduction is a striking adver- 
tisement on “Business Insurance 
Trusts.” 


A Thoughtful Partner 
Asks A Question: 


“Can’t we make some arrangement 
whereby, if anything happens to me, 
you twe will have the business and 
my estate will be paid the value of 
my share?” 


A BUSINESS INSURANCE TRUST 


Answers It 


WRT Ee ey 


Under » Business Insurance Trust with Industrial Trust 
Company, cash becomes immediately available to liquidate 
an associate's interest at a price already agreed upon. And 
the survivors are left in full ownership of the business. 

Your attorney or your insurance representative will tell 
you more about this form of trust... equally useful to a 
partnership or close corporation. 

Further particulars will be furnished on request. 


eRe a eS 


Sirs: 
I’m sending you the attached wondering 
if “You’ll have to Carry On from here, 
* Mary” is a stopper. If not, I still think it’s 
a swell piece of copy. 
Casilda V. Atkinson 


Farm Journal 
Philadelphia 


It’s a Stopper. The advertiser is the 
Fidelity-Philadelphia Trust Co., the copy 
addressed to husbands, who’re told that “It 
is ironical that the better the companion 
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you’ve been and the better the load-bearer 
you’ve proved, the larger the load you force 
on your partner.” Q.'E. D., your widow 
needs trust company service.—Ed. 
From TIDE, a magazine of advertising and mar- 
keting. 


Although the following advertisement 
carries no trust story it is closely asso- 
ciated with the Industrial’s advertise- 
ment and is an admirable piece of copy. 
The illustration and copy are The Great- 
West Life Assurance Company’s, Winne- 
peg, Canada, the type ours. 


@ “Poor old Jim! How I'll miss him! But 
there’s one consolation—the business is se- 
cure. That Great-West Life partnership 
policy provides me with sufficient cash to 
purchase Jim’s interest in the Company. 


“I’m certainly thankful to the Great-West 
Life man for suggesting that partnership 
agreement and drawing up that policy to 
give us both such complete protection. Now 
Jim’s wife will have the actual cash, instead 
of an interest in a firm temporarily weak- 
ened by his death. That Great-West Life 
policy was the best investment we ever 
made.” 


Insurance is a vital asset in business. It 
builds credit, provides safeguards against 





TRUST COMPANIES 


the loss of key men. Ask a Great-West Life 
man to analyze your company’s problems, 
and prepare a plan of insurance to protect 
your organization against emergencies. 

The Great-West Life Assurance Com- 

pany. Head Office—Winnipeg. 

—-— —$-- —$— 

Coming from a section of the country 
where many have an interest in boats, 
sailing and the sea, the following adver- 
tisement of the Rhode Island Hospital 
Trust Company, Providence, R. I., carries 
an illustration which stops the eye and 
copy which enlivens the subject. 


LooK To THE“ BALLAST anv SAILS” 
IN YOUR INVESTMENTS 


vaguiar intervale—chenges suggested as 
needed. 


In addition, all routine details such as 


If you feel that such service might be 
helpful to you, one of our officers will be 
glad to discuss the matter with you. 


Local Taxes of “Big Business” 


To refute in some measure the hue and 
cry that “Big Business” escapes through 
loopholes their fair share of local tax bur- 
dens (Huntington, W. Va.) the following 
figures taken from the records of the local 
country tax records is illuminating. Be- 
cause 1936 seems to be a fair average year 
in the last five thé records are for that 
year. 

Total Assessed valuation was $120,070,- 
690, consisting of real estate, $71,873,370; 
personal property, $22,269,220; and Public 
Utilities, $25,928,100. Of this amount Pub- 
lic Utilities paid on the following: Class No. 
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1, $739,900; Class No. 3, $8,112,500; and 
Class No. 4, $17,075,700; a total of $25,- 
928,100. In addition to this nine local busi- 
ness firms classed as large corporations (no 
chains included) paid on property as fol- 
lows: Real estate, $2,083,230 and personal 
property, all Class No. 4, $4,860,800; a 
grand total of the two classes of tax pay- 
ers of $32,872,130. This is 27.37% of the 
total valuations of the entire county. 

In addition to these direct levies these 
must pay other forms of tax not collected 
from the customer which must come out 
of ordinary revenues. Note the large per- 
centage of Class No. 4 levies while home 
owners enjoy a lower rate. It will be seen 
that so-called “Big Business” pays more 
than one-third our tax revenues. If these 
were not available each individual would 
have to add ONE-HALF to his present tax 
ticket to produce the same revenues. 

The First Huntington Review, published by The 


First Huntington National Bank, Huntington, W. , 


Va. 
—— 


Boston Corporate Fiduciaries 
Association Enters 15th Year 


The Corporate Fiduciaries Association 
of Boston, Mass., ended its fourteenth 
consecutive year on May 2. The asso- 
ciation was active during the past 12 
months with constructive suggestions on 
state legislation, particularly the Com- 
mon Trust Fund Statute and the Uni- 
form Trust Statute. 

Guy Newhall, Esq., Legal Contributing 
Editor for Trust Companies, was again 
authorized to abstract Massachusetts 
Supreme Court Decisions as soon as re- 
leased. His digests are distributed to 
members and other interested parties. 
A committee is presently working out 
the details of having the digests printed 
and brought up to date in order that they 
could be bound in a convenient loose-leaf 
binder. 

A. Stanley North, vice president of 
First National Bank of Boston, elec- 
ted president of the association for the 
ensuing year. Other officers newly elec- 
ted are: Edward L. Bigelow, vice presi- 
dent, State Street Trust Company, vice 
president; James C. Donahue, trust offi- 
cer, Webster & Atlas National Bank, 
treasurer; Harold B. Driver, trust offi- 
cer, Old Colony Trust Company, secre- 
tary. 
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(Continued from page 553) 
A Threefold Purpose 


The purpose in posting sales to the 
income tax data sheets daily and not at 
longer intervals, is threefold: First, 
there are frequent occasions when ref- 
erence has to be made to a recently 
closed out asset ledger page, and if they 
pile up for a month, or even a week, on 
some desk, it does not facilitate locat- 
ing any particular one in a hurry. As 
it is, they are routed thru from asset 
ledger clerk to income tax ledger clerk 
to senior checking clerk and then to 
file clerk, each duly initialing to indi- 
cate proper attention has been given, 
and within twenty-four hours’ time the 
sheet is duly filed away in its perman- 
ent place in the transfer ledger of asset 
sheets for that particular trust. Sec- 
ondly, if it is found that we lack any 
part of the data as to cost or date of 
acquirement the sooner efforts are made 
to get that information the better—cer- 
tainly it will avoid some wild scramb- 
ling in the first months of the next year 
when someone is trying to make out an 
income tax blank. And thirdly, the 
sooner the entries are posted and ex- 
tended in the capital gain and loss 
schedule the more complete is the pic- 
ture as to the net result of sales and 





purchases in each trust right down to 
date. 

Of course until the checking of the 
trust ledger pages to the income tax 
pages has been completed for the pre- 
ceding month the trust ledgers remain 
intact. Completion of that work is the 
signal to the trust ledger bookkeeper 
to remove to the transfer file any filled 
up trust ledger sheets prior to the then 
current month. 

Because we like the audit features 
and other advantages to be derived 
from the use of working papers such as 
ours, we prepare them uniformly for all 
our court and private trusts, even 
though in a good many instances we 
know that neither fiduciary or indivi- 
dual income tax returns are going to 
be made. Segregation of this class of 
work sheets at the close of the year is 
quickly made by an additional form that 
comes into use at this stage of the pro- 
ceedings, and before concluding our ar- 
ticle we must next invite your atten- 
tion to this form, a combination “In- 
come Tax Synopsis” (See Figure 2), 
and, on the reverse, a “Record of Re- 
turns Prepared” (See Figure 3). These 
are printed on a durable card stock, in 
a distinctive color, size of page 8” x 5”, 
with the two forms arranged tumbler 


Fig. 2 


Name of Trust 
Capacity 


Date of Death 
Revocable ? 
Remarks 


By Whom? 


Income taxable to (a) 
(b) 
(c) 
(d) 


Remarks 


Capital gains or losses 
reported by (a) 
(b) 


Remarks 


Trust No. 


Residence 
Residence 
Residence 
Residence 


Cc 


Ye 


Has copy of trust instrument been filed with Commissioner? Date 


Have amendments been filed with Commissioner? Date 
TRUST DEPARTMENT 


The First National Trust and Savings Bank of San Diego 


INCOME TAX SYNOPSIS 
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style for greater convenience in hand- 
ling. 

The “Income Tax Synopsis’ file, once 
having been prepared for all trusts, is 
reviewed shortly before the close of 
each calendar year, so as to make any 
revisions in the data due to changes in 
status of trustors and beneficiaries oc- 
curring in the trust during the year, 
and new cards are opened for all addi- 
tional trusts received during the year. 
Cards for trusts closed during the year 
must not be removed until after all tax 
returns have been completed. 

Normally throughout the year the 
cards are kept sorted in numerical trust 
sequence. For convenience in hand- 
ling, and for ready reference, we keep 
them in small closed covered box files, 
with all cards loose in the file, and not 
on rods, in order that individual cards 
can be rearranged or posted with facil- 
ity. Cards for specific trusts requiring 
special priority, or for other reasons, 
can be suitably flagged, as can also the 
cards for those trusts where no returns 
will be required. Each box of index 
cards will need a few division markers, 
bearing such labels as: 


“COMPLETED—Court” 

“COMPLETED—Private” 

“PARTIALLY COMPLETED” 

“INDIVIDUAL RETURNS TO BE 
PREPARED” 


These index division cards come into 
play just as soon as the completed work- 
ing sheets are turned over to the clerk 
charged with transcribing them to the 
income tax returns proper. Then they 
start moving out of their normal num- 
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Nothing to Sell 
but Service 


The oldest trust company in Maryland 
—which has always specialized in the 
management of estates exclusively— 
renders the highest possible degree of 


service in every trust capacity. 
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Capital $2,000,000 Surplus $4,203,352 


GEORGE C. CUTLER, President 


erical sequence into the divisions as 
noted in the captions listed above, until 
by March fifteenth, all cards are in the 
completed section, with the appropriate 
line for the recently closed year on the 
“Record of Returns Prepared” form side 
duly entered with dates and initials for 
each column item or checked to indicate 
no form to be made, whereupon the 
cards are again placed in trust sequence 
for the next annual round, and all cards 
for trusts closed during the year now 
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Missouri‘s 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 

It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


removed, with the assurance that every 
required return has been completed. 

The work sheets for eleemosynary 
trusts and any others not requiring re- 
turns to be filed are quickly sifted out 
by initial reference to the “Income Tax 
Synopsis” form and are at once filed 
away in an “Income Tax Folder” in 
their respective trust files. The income 
tax work sheets for all other trusts are 
duly secured to the retained copy of 
the federal and state fiduciary and in- 
dividual returns, all in a designated se- 
quence, and all the assembled returns 
and supporting papers for the year of 
each trust are finally ready for the 
special folder on income tax in that 
trust’s file. 


* * * * 


F the reader will now turn back to 
the beginning of this article and 
read once more the nine questions pro- 
pounded there it is hoped our exposi- 
tion will have been sufficiently clear for 
him to see why we feel that we can 


answer yes to each of them. Should 
we have failed to make our points, we 
cordially invite him to write for more 
detailed information. We will also be 
glad to send a blank set of the income 
tax data forms to any of the readers of 
Trust Companies Magazine who might 
find them of any assistance in their own 
trust departments. 


Bank Days at San Francisco Fair 


Two California banks will celebrate 
their anniversaries at the 1939 Golden 
Gate International Exposition on San. 
Francisco Bay. October 4 has been des- 
ignated as Bank of America Day at the 
$50,000,000 World’s Fair of the West 
and March 18 has been set aside as Wells 
Fargo Day. 

These bank days will be marked by 
many special events suitable to the oc- 
casion. Wells Fargo will celebrate its 
87th birthday with a program depicting 
the early days of banking in the West. 
Arrangements for the historical pag- 
eantry, ceremonies and entertainment 
will be handled by the Wells Fargo Club. 


The Bank of America will also arrange 
an elaborate program in celebration of 
its 35th birthday. Music and general 
pageantry will feature the day. Al G. 
Gock, Vice President, is in charge of the 
ceremonies. 

The Bank of America will operate a 
branch on Treasure Island during the 
Exposition period. Inasmuch as a 
World’s Fair of the West would hardly 
be complete without a historical exhibit, 
the Wells Fargo Museum is also expected 
to be represented at the Exposition. 

—~ —+ —+ 

The world’s oddest produce exchange 
building is in The Hague, in the Nether- 
lands. A canal, 20 feet wide, flows right 
through the middle of its big board room. 
Its members, sitting in tiered seats on both 
sides of the waterway, make their bids and 
buy the fruits and vegetables as the loaded 
barges sail past. 

—j— -—-— —-— 


None preaches better than the ant and 


she says nothing. 
—Franklin. 





Crowley Speaks At A. I. B. Meeting 


F.D.1.C. Head Discusses Supervision 


cc¥ BELIEVE that the virtues of our 

system of independent banking by 
private enterprise outweigh its weak- 
nesses.*** 

“It is both easy and informative to 
follow statistically the wave of bank fail- 
ures from its inception in agricultural 
districts through smaller urban centers 
and into the large cities.*** 


“All of our plans for the future rest 
upon the fundamental proposition that 
neither legislation nor supervision can 
ever replace good bank management. 
Under no circumstances do we aspire to 
run the country’s banks.*** 


“The nub of our whole problem lies 
in the difficulty of reconciling the need 
for safety and liquidity, which we insist 
upon, and the need for profitability.*** 

“We realize fully that inadequate earn- 
ings will make achievement of our spe- 
cific objectives difficult. We know from 
experience that the frantic search for 
profits can lead to inferior management, 
to speculative assets, to a relatively high 
volume of losses, to the payment of un- 
warranted dividends, and to removal of 
the incentive to invest in bank capital 
obligations. 


“The Corporation has supported several 
measures designed to ease this pressure. 
The payment of interest on demand de- 
posits has been prohibited. Maximum 
rates allowable on time and savings de- 
posits have been prescribed. We have 
encouraged insured banks to levy ade- 
quate charges for the services they ren- 
der customers.*** 


“A recent survey made by us shows 
that about 871% percent of the securities 
held by insured banks are of Baa or bet- 
ter quality. Seventy-three percent of the 
securities held by the banks are of A or 
better credit quality. Market deprecia- 
tion of securities bought for investment, 
with a credit standing that indicates pay- 
ment at par at maturity and continuity 


of dividend payments, is of no practical 
significance in a well-run bank.*** 

“I urge that banks do all in their power 
to join with and to aid the Reconstruc- 
tion Finance Corporation and the Federal 
Reserve banks in their effort to meet the 
demand for working capital. There will 
be many of such loans in which banks 
may properly participate.*** 

“It is true that accomplishment of our 
purpose will require adequate powers of 
control and supervision over insured in- 
stitutions as well as capable administra- 
tion of those powers. There can be no 
quarrel, however, with granting the re- 
quisite powers, since they are indispens- 
able to a permanently sound banking 
system.*** 

“Suggestions for corrective action in 
going banks are frequently difficult for 
us to deliver and for bankers to swallow. 
Recommended changes of management 
sometimes involve the casting adrift of 
middle-aged men of splendid character 
but of mediocre banking ability; sug- 
gested changes in internal system and 
recommended charge-offs represent 
drains upon the profits of individual in- 
stitutions which often are hard to 
spare.*** 

“T know the rate at which the Corpo- 
ration’s resources are growing leads 
bankers to ask when they can expect ad- 
justments of some of the items now mak- 
ing up our assessment base, and perhaps, 
a reduction in the rate of assessment. 
I think it likely that certain of the moot 
points, such as duplicate payment upon 
deposits of certain types, can be elimin- 
ated in the very near future. As to a 
reduction in rate, however, an answer 
in terms of months or years can not be 
given yet.” 


Excerpts from address by LEO T. 
CROWLEY, chairman, Federal Deposit 
Insurance Corp., before Bankers Forum, 
New York Chapter, A. I. B., April 13, 
1938. 
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Optional Settlements 


(Continued from page 534) 

that no difficulty would be encountered 
by a corporate trustee in exercising any 
of the options which the policy offers. 
Such, however, ordinarily is not the case. 
Some months ago a trust company sought 
to take advantage for its beneficiaries of 
options offered by five separate compan- 
ies. Three of them demurred, two of 
them later wrote satisfactory contracts 
after considerable negotiation, and the 
other only after litigation had been 
started. 

In a more recent case two companies 
disavowed the rights of a trustee to elect 
the method of settlement even though the 
offers appeared wide open, suits were 
brought under a declaratory judgment 
act, and in both cases the insurance com- 
panies were ordered to perform. The 
rights of the beneficiaries have been es- 
tablished but only after considerable de- 
lay and expense and only after invoking 
the aid of the courts. 

The resistance on the part of certain 
insurance companies makes it important 
to understand their attitudes and the rea- 
sons advanced for their unwillingness to 


recognize an apparent contractual obli- 
gation. 


HE arguments in both of the cases 
above mentioned seemed purely tech- 
nical. In the first case the insured had 
named his wife as beneficiary. He re- 
served the right to assign the policy and 
to change the beneficiary. The policy 
gave “the Insured (or the beneficiary af- 
ter the Insured’s death in case the In- 
sured shall have made no election)” the 
right to select any of several optional 
methods of settlement, including the 
right to leave the money “on deposit... 
during the lifetime of the beneficiary.” 
“The Insured (or assignee if any)” was 
given the right “to assign or pledge this 
policy .. .” and the assignee was given 
the right “to receive, exercise and enjoy 
every benefit, right and privilege con- 
ferred upon the Insured” by the policy. 
Thereafter the Insured assigned all of 
his right, title and interest in the policy 
to his wife. 
The wife in turn named a trust com- 
pany as beneficiary in trust under a 


written agreement and also assigned all 
her right, title and interest in the policy 
to the trustee. The insurance company, 
when the assignment was made, declined 
to endorse the change of beneficiary on 
the policy, expressing the opinion that 
the assignment was sufficient to transfer 
all rights under the policy to the corpo- 
rate trustee. The insured died and the 
trustee sought to leave the money with 
the company at interest under Option 
One. 


The company declined to issue a con- 
tract on the ground that an assignee was 
not a beneficiary, and further, that the 
assignment did not carry with it the 
right of election. It urged in its brief 
the additional argument that the pro- 
vision for a deposit “during the lifetime 
of the beneficiary” indicated an intention 
that options should not be available to a 
corporate trustee as a corporation might 
have perpetual existence. 


HE court held against the company 

on all points. Both as beneficiary and 
as assignee the trustee was held to pos- 
sess all the rights under the offers of set- 
tlement. Had the argument prevailed it 
would have meant that all assignees, even 
though beneficiaries as well, would have 
been denied these important rights. In 
most cases the loss of the rights would 
not have been discovered until it was 
too late. Certainly in the instant case 
no mention was made of the alleged loss 
of rights to optional settlements when the 
wife was assured that the assignment to 
the trustee carried with it all rights un- 
der the policy. 


The foregoing may be an extreme case 
of an attempt to avoid contractual obliga- 
tions on technical grounds, but corre- 
spondence with many companies discloses 
a curious and often surprising attitude 
toward these optional offers, particularly 
where a corporate trustee is involved. 
One company advances the argument 
that an election of an optional settlement 
is a change of beneficiary and that a 
beneficiary cannot be changed without 
the consent of the company. If the elec- 
tion is made by a corporate trustee the 
company will choose to withhold its con- 
sent. 
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Delegation of Powers 


HIS attempted reservation by some 

companies of a right to decide 
whether they will be bound by their of- 
fers appears in several policies. It re- 
quires some consideration. A_ typical 
provision is that “If this policy is as- 
signed or if the beneficiary is not a nat- 
ural person taking in his or her own 
right the Optional Methods of Settle- 
ment shall not apply or be available with- 
out the consent of the Company.” 

To explain the necessity for this re- 
striction the company cites the case of a 
corporate trustee which might elect to 
leave funds with the company for the life 
of the trust company. But as was held 
in the case previously cited, the “life” is 
the life of the trust, or perhaps the life 
of the beneficiary, certainly not the life 
of the trust company. The obvious 
meaning must be accepted. 

The company writing this particular 
policy says that in practice it withholds 
the options from all trustees, and gives 
two reasons. The first is that as the 
company itself has trust powers it fears 
that to accept trust funds on deposit 
might result in successive or overlapping 
trusts and so suspend the power of alien- 
ation beyond the statutory period. “We 
want our settlements to be legacies and 
not lawsuits.” Evidently the rule against 
perpetuities is meant, for no restraint 
on alienation seems to be involved. But, 
the distinction aside, the objection is 
based on a complete misunderstanding of 
the situation. The insurance company 
becomes a debtor and not a trustee, and 
the duration of the trust is measured by 
the trust agreement and not by the ma- 
turity of the loan. 

The second reason advanced seems 
more realistic. The company says, “We 
have found in more than one case that a 
trustee who under the terms of the trust 
agreement is charged with the duty of in- 
vesting and reinvesting the fund, trans- 
fers that duty to the insurance company, 
so that while the insurance company has 
the burden of safely investing the trust 
fund so as to secure a fair return, the 
trustee undertakes only the duty of re- 
ceiving the income and passing it along 
to the beneficiaries under the trust... 


| BANK of New York 
& Trust COMPANY 


48 WALL ST., NEW YORK 
Uptown Office: 
MADISON AVE. AT 63rd STREET 


Member of the 
Federal Deposit Insurance (‘orporation 


You can readily see that unless we kept 
it within our power to refuse a selection 
of an investment option by a trustee 
beneficiary, we would find, especially in 
years such as we have just gone through, 
that investment worries of a great num- 
ber of trustees would be transferred to 


the insurance companies, _ especially 
where the insurance companies by their 
contracts guaranteed the return of the 
proceeds left under the optional methods 
of settlement, and more than that, guar- 
antee a minimum interest rate.” 


Treatment Should Be Uniform 


T may seem strange that parties to a 

contract of insurance should leave to 
one of them to decide whether it will per- 
form an important and valuable part of 
the agreement. It may even be doubted 
whether courts would give to this lan- 
guage the broad interpretation for which 
these companies contend. But assum- 
ing that an insurance company has this 
power under its contract, is there any 
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reason why it should grant the option to 
an individual and deny it to a trustee 
acting for an individual? 

The amount of its indebtedness will 
not be greater in one case than another. 
Its obligations would be the same in 
either situation. The insured has paid 
the same premiums whether the policy 
is payable to an individual or to a trus- 
tee. Whether the trustee is to receive 
a fee or the size of its fee has no bearing 
on the rights of the ultimate beneficiary. 
The insured has bought and paid for op- 
tional settlements, and it ought not to 
be within the power of the company 
thereafter to grant or to withhold them. 
All policyholders should be treated alike. 


An insured may have had good rea- 
sons for leaving the insurance in trust. 
He may even have thought it important 
to name a trustee to decide whether it 
was better to loan the proceeds of his 
policies to the insurance company or to 
others, and when to change the invest- 
ment. The fact that it may be burden- 
some for the company to perform, or that 
the trustee is itself capable of investing 
otherwise than in the contract of the 
company, should not change the rights 
which the policy grants or should grant 
with impartiality. 


Investment Capacity and Exercise of 
Discretion 


NOTHER company requires the 

consent of the company if the policy 
is payable to a corporation. The same 
considerations apply with the added ob- 
servation that “corporation” as here used 
should not extend to a corporation acting 
only in a fiduciary capacity. 

In another case where the policy re- 
cites that a corporation can exercise op- 
tions only with the consent of the insur- 
ance company, the company writes, “It is 
not our intention to permit the Options 
of Payments to be used as an investment 
by a corporate trustee.” 

Another company with virtually the 
same provision says that it does not re- 
call that it has as yet “refused to make 
a deferred settlement merely by reason 
of the fact that the designated benefi- 
ciary was a trustee.” If the beneficiary 
in trust is a corporation it ordinarily 
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limits the time of deposit to twenty-five 
years. This seems a reasonable and fair 
provision all companies should adopt. 

A further company says, “We have 
adopted a policy that where a policy is 
payable to a trustee which is a bank 
we will not make the instalment settle- 
ments if we can avoid it” but explains 
that it would not put obstructions in 
the way of the corporate trustee in ex- 
ercising obvious contractual rights. It 
explains its position by saying that “We 
feel that the bank is just as competent 
as this company to invest this money 
and therefore we prefer to have the 
trustee assume the burden.” 


Much as trust companies may appre- 
ciate the commendation which this and 
other expressions convey, they cannot al- 
low it to cloud the rights of the beneficia- 
ries of their insurance trusts. The rights 
which a policy gives cannot be affected 
by the investment capacity of the trus- 
tee. Nor can the original purpose be- 
hind these offers limit or determine the 
contractual rights which the _ policies 
create. 


Options and Money Rates 


RANKLY, insurance companies are 
finding it burdensome to accept de- 
posits and pay an average rate of inter- 


est in the present money market. They 
cannot maintain the required liquidity 
and at the same time earn the interest 
which they have agreed to pay. At first 
blush it may seem natural that they 
should want to avoid these undertakings 
wherever possible. Yet when the offers 
are recognized as an additional form of 
insurance, the companies should not be 
reluctant to perform. 

Their policyholders have bought a 
right to share in the average earnings 
of company investments. Much of the 
company’s money has been invested 
when rates were high or higher than 
they are now. If during a period of 
cheap money the beneficiary of a matur- 
ing policy wishes to claim the average 
rate under an option, the company should 
not complain. The insured has paid for 
this right. It should not be taken from 
his beneficiaries at the very time it be- 
comes most valuable. 
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Full performance will mean, of course, 
that the cost of insurance will be slight- 
ly higher. The company will not be able 
to returh as large dividends to other 
policyholders. But this is the cost to 
them of the additional insurance. For 
competitive reasons a company wishes 
to keep its dividends high; but a policy- 
holder cannot expect both high dividends 
and insurance of the value of a maturing 
policy. Nor can a company offer this 
additional protection and at the same 
time represent that it can do so without 
cost. The company must choose whether 
it will offer more protection at greater 
cost, or less protection at lesser cost. 


Life Insurance and Investment Assurance 


PTIONAL methods of settlement 

are offered by insurance companies 
to give to beneficiaries sound invest- 
ments at average rates of interest. That 
the proceeds of maturing policies are 
well invested is of importance to the 
companies as well as to their customers. 
The company becomes a debtor and not 
a trustee. 


The offer and its acceptance create a 
form of insurance. The risk of the in- 
vestment market when policies mature is 
mutualized—a _ beneficiary is insured 
against being obliged to invest at less 
than an average rate of return. The 
cost of this additional insurance is borne 
by policyholders. The difference be- 
tween interest paid and interest received 
is absorbed in current premiums. The 
right to share in average earnings is 
bought and paid for by the insured. 


Being a purchased right its exercise 
should not depend on the consent of the 
company. Where the company’s consent 
is required, it should be granted so as to 
give equal benefits to ultimate beneficia- 
ries. The interposition of a _ trustee 
should not deprive a beneficiary of ad- 
vantages which he would otherwise have. 


It is immaterial to an insurance com- 
pany whether it makes payment to an in- 
dividual, or to a trustee, whether per- 
sonal or corporate. The duration of a 
deferred settlement in either case should 
depend upon the life of the trust or its 
beneficiary and not upon the life of the 
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trustee. Any possible reason for a dis- 
tinction then disappears. 

Whether insurance companies should 
continue in this line of business is for 
them and for the legislatures to decide. 
It is not life insurance. It serves a use- 
ful purpose in many cases, but its neces- 
sities may be in conflict with those of the 
life insurance business. It may result 
in a very great demand liability requir- 
ing large cash reserves or liquid securi- 
ties. This will increase the cost of life 
insurance and impose an additional bur- 
den on those who do not care for the op- 
tional rights. 

As long as insurance companies con- 
tinue to include optional methods of set- 
tlement in their policies, the language 
should be clear and certain, and its im- 
port should be fully explained to pro- 
spective purchasers. The companies 
should then perform without controversy 
and without discrimination. Policies 
should result in “legacies and not in law- 
suits.” 





Excerpts From Selected Articles 


Combining the Gift and Estate Taxes 


GEORGE T. ALTMAN, Attorney at Law and 
Certified Public Accountant, Chicago and Los 
Angeles. The Tax Magazine, May 1938. 


S far back as one can trace estate and 

inheritance taxes, one can also trace 
their avoidance by means of gifts inter 
vivos. The patchwork of the federal estate 
tax law is a record of the struggle of Con- 
gress to prevent that avoidance. In 1932 
the gift tax was added. Tried under the 
1924 Act and then discarded, it was now set 
up in a structure cumulative from year to 
year so as to place the gifts made by an 
individual during his life in the rate brack- 
ets that would be applicable to them if they 
were all made at one time. Thus the new 
gift tax had all the effect of a separate es- 
tate tax on the total of an individual’s gifts 
inter vivos. 

It may be observed that gifts inter vivos 
were subjected to the estate tax proper only 
if they bore some earmarks of being sub- 
stitutes for testamentary disposition. To 
reach all gifts inter vivos regardless of their 
apparent purpose a separate gift tax was 
enacted. It is evident that the notion pre- 
vailed that pure gifts in no way related to 
the decedent’s death could not be classified 
for tax purposes with the transmission of 
property at death. 

The result has been a complexity and 
verbosity of statute, and a judicial play with 
words reminiscent of the scholasticism of 
the Middle Ages, *** All of this tweedledum 
versus tweedledee has resulted from the ef- 
forts of Congress to include in the gross 
estate, subject to the estate tax, every 
transfer during life that might have been 
used as a substitute for testamentary dis- 
position, yet without including pure gifts 
wholly unrelated to the fact of death. The 
notion . . . that pure gifts could not be in- 
cluded under an estate tax was an impor- 
tant factor, for example, in the decisions 
holding unconstitutional a conclusive pre- 
sumption that a gift made within a certain 
number of years before death was made 
in contemplation of death.1! 


1, Heiner v. Donnan, 285 U. S. 3812; 
Schlesinger v. Wisconsin, 270 U. S. 230. 


Whether the transfer is inter vivos or at 
death, the result is the same; and surely it 
is not arbitrary to ground a classification 
on the result without regard to the means. 
At least, so the Supreme Court has now de- 
cided. In Helvering v. Bullard, 58 S. Ct. 
565, decided February 28 of this year, that 
Court made it clear that it was’no viola- 
tion of due process to classify pure gifts 
inter vivos with transfers at death. 


There is no need any longer to make the 
statute a book of synonyms and to reduce 
the courts to seminars of medieval school- 
men. If gifts inter vivos and transfers at 
death may be classified together then let 
the distinction be cast aside and reason be 
returned to the law. 


It is not suggested that the property 
transferred by gift be simply included in the 
gross estate on the decedent’s death and the 
estate tax computed on the aggregate. That 
would create administrative difficulties. If 
the property transferred by gift is valued 
as of the date of the decedent’s death, 
identification would be a tremendous prob- 
lem, in many cases entirely impossible. If 
the property is valued instead as of the 
date of the gift, the problem of identifica- 
tion would be eliminated, but the problem 
of collection of the tax might make the tax 
absurd. The property might in fact have 
been dissipated by the time of the dece- 
dent’s death and there be nothing left but 
a memory. This method of valuing prop- 
erty transferred during life as of the date 
of the transfer has been used.? In a case, 
however, where property has fallen greatly 
in value, or become worthless, between the 
date of the gift and the date of the dece- 
dent’s death, the levy of a tax at the de- 
cedent’s death based on the value at the date 
of the gift would raise a serious question 
of due process, despite the Supreme Court’s 
present shyness with respect to that pro- 
vision of the Bill of Rights. 


It is obvious, then, that any practical 
scheme for combining all gifts inter vivos 


2. Chambers v. Lamb, 199 Pac. 33, 186 Cal. 
261; In re Harris Estate, 240 N. Y. S. 706. In 
both of these states the statute now provides that 
the valuation of property transferred during life 
shall be determined as of the date of death. 
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with transfers at death under one tax 
would have to place the valuation of any 
property and the assessment of the tax with 
respect thereto at the same or nearly the 
same date. That date, moreover, in order 
to avoid the difficulty of tracing the prop- 
erty over a long period, would have to be 
close to the date of the transfer. It is 
plain that there suggests itself the cumula- 
tive structure of the present gift tax, with 
the year of the decedent’s death as the final 
year. 


Inclusion of Past Gifts in Computation 


T has been held that property otherwise 

beyond the reach of the taxing state 
could be included for the purpose of deter- 
mining the rate.2 It might follow that 
gifts made prior to the date of enactment 
of the act, while not otherwise includible, 
could be included for the purpose of deter- 
mining the rate. 

The reasoning may at first sight seem 
specious. It might be contended that to in- 
clude gifts made prior to the enactment of 
the act in computing the rate is indirectly 
to tax such gifts. There is, however, a 
difference. If on the decedent’s death no 
property passes, there is no tax at that 
time under the cumulative scheme regard- 
less of the amount of prior transfers. It 
would seem only fair to classify transfers at 
death, for the purpose of determining the 
brackets into which they should fall, in ac- 
cordance with the total amount of transfers 
the decedent has made during his life and 
at his death. 


To apply, however, such a tax combin- 
ing gifts inter vivos with transfers at death 
so as to include in the computation of rates 
gifts made prior to the present gift tax 
law would result in serious administrative 
difficulties. Discovery of the gifts made 
prior to that time, in the case of pure gifts 
inter vivos, would be impracticable. Gifts 
made after the enactment of the present 
gift tax law, on the other hand, that is, 
after June 6, 1932, could be determined 
from the gift tax returns already filed. 


; Computation of Tax 
Suppose, then, a decedent dying July 1, 
1939, has made the following gifts: 


1932 (after June 6) 
1933 


$ 60,000 
70,000 
410,000 


Maxwell v. Bugbee, 250 U. S. 525. 


$630,000 


It might be assumed that in arriving at 
these amounts the specific exclusion, now 
$5,000, with respect to each donee each year 
was given effect. Likewise, it might be as- 
sumed that gifts to charity, and so forth, 
were deducted. The amounts shown, how- 
ever, would be before deduction of the 
cumulative specific exemption, now $40,000. 
Suppose now there is but one set of rates 
applicable alike to gifts inter vivos and 
transfers at death, and that the decedent 
has paid the gift taxes on the amounts 
shown in the above schedule in accordance 
with the scheme of the present gift tax 
law. Suppose, also, that the net estate at’ 
death was $500,000. That amount would 
include no transfers which were completed 
gifts before death and therefore properly 
included in the amounts shown above for 
gifts inter vivos. Nor would a specific ex- 
emption have been deducted. The estate 
tax would then be determined as follows: 


Net estate at death $ 500,000 
Gifts inter vivos in ac- 
cordance with gift tax 

returns 


Net transfers before de- 
ducting specific exemp- 
tion 

Specific exemption 


$1,130,000 


Net transfers $1,090,000 
Gross tax thereon at cur- 

rent rates (assuming 

present estate tax rates) 
Deduction on account of 

gifts inter vivos: 

Gifts inter vivos before 
deducting specific exemp- 

tion 
Less 


$251,400 


$ 630,000 


specific exemption 40,000 


Net gifts inter vivos $ 590,000 
Deduction therefor on 
basis of same rate sche- 
dule used in computing 


gross tax above $110,300 


Estate tax on transfers at death $141,100 
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In determining the net estate, deductions 
could be allowed for property received by 
the decedent as donee or legatee within the 
preceding five years. Credit against the 
tax could be allowed for state inheritance 
taxes paid. But there would be no need for 
a credit for gift taxes paid by the decedent. 
Nor would it be necessary to distinguish 
pure gifts from gifts in contemplation of 
death, or from the many other substitutes 
for testamentary disposition. Every trans- 
fer would be taxable in the year in which 
it became complete. Statutory provision in 
this respect would be unnecessary. The 
courts could, and have already, established 
principles determining when a transfer is 
or is not complete.4 


Rate Variation 

HE rates could possibly be shaded a lit- 

tle in the case of gifts inter vivos to 
offset the advantage of postponement of the 
tax in the case of transfers at death. But 
the difference should not be made great 
enough to create a temptation for substi- 
tutes for testamentary disposition in order 
to avoid estate taxes. Such a difference in 
rates would not affect the structure of the 
tax. Thus, suppose in the above example 
that the rates applicable to gifts inter vivos 
were only 80 per cent of the rates applicable 
to transfers at death. The total tax paid 
on the net gifts inter vivos would thus have 
been only $88,240, instead of $110,300 
shown above as deducted on account of such 
gifts in computing the tax on transfers at 
death. Nevertheless, that deduction would 
still be $110,300. In other words, in com- 
puting the tax on transfers at death the 
deduction, on account of gifts inter vivos, is 
computed under the same rate schedule as 
that used in computing the gross tax, even 
though a lower schedule was used in com- 
puting the tax actually paid on the gifts 
inter vivos. 

Gifts inter vivos would be given effect 
only for the purpose of determining the 
brackets in which the transfers at death 
should fall. As gifts accumulate from year 
to year they rise into higher and higher 
brackets; and transfers at death would be 
placed on top of them all. Thus combining 
the gift and estate taxes under one cumu- 
lative structure has the effect of condens- 
ing both taxes into the structure of what 
is now the gift tax, with the transfers at 
death treated as the final gifts. 


4. See Hoey v. Hesslein, 91 Fed. (2d) 954, 
cert. denied, 58 S. Ct. [64 Trust Companies 515 
(April 1937)] 284; Burnet v. Guggenheim, 288 
U. S. 280. 
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The result would be a tremendous simpli- 
fication of both taxes, and an elimination 
of tax avoidance in connection with the es- 
tate tax. Tax avoidance is no boon to tax- 
payers in general. Every dollar that is 
saved in that way must be made up by an 
increase in rates; and a premium must be 
paid in the additional cost of administra- 
tion which tax avoidance necessarily entails. 
Each taxpayer thinks of course that he is 
shifting the burden to other taxpayers; but 
the others will do the same thing, and in 
the long run all may lose. Nor is complex- 
ity of the law any satisfaction. Some pro- 
visions which have been added to the tax 
laws of late for the purpose of preventing 
tax avoidance have the appearance rather 
of some savage incantation. The judicial 
responses which they may be expected to 
evoke, if the past is any criterion, will rise 
to no higher dignity. Not that simplicity 
is always the best guarantee of justice; but 
where it is consistent with justice it is an 
assurance that justice will be done. 


——-—- —- —-0-—— 
This Policy Increases Trust Business 


PAUL C. TYCHSEN, Asst. Trust Officer, The 
Trust Company of Chicago. Bankers Monthly, 
May 1938. 


HE financial success and growth of any 

trust department or trust company de- 
pends to a large extent on individual ser- 
vice, common sense and a thorough knowl- 
edge of the law with respect to trustee 
duties and liabilities. A bank or trust com- 
pany may have a large number of trust ac- 
counts of various kinds and sizes. Yet if 
these accounts are not handled with the 
above requisites in mind, coupled with a 
working knowledge of the beneficiaries’ re- 
quirements, the settlors and attorneys will 
soon find it desirable to transfer new busi- 
ness to some other institution. 


Individual Attention 


At The Trust Company of Chicago, each 
officer and his associate handles a certain 


type of trust business. When a customer 
inquires about his trust fund or estate, he 
will be taken to the officer in charge of his 
business. Should he return several days 
later, he will not be referred to another 
officer who might not know anything about 
his case, with the resulting delay while 
the information is obtained from the files. 
Nothing will disgruntle a customer quicker 
than being referred from officer to officer, 
repeating his request again and again. 
Nothing will make him angry quicker than 





TRUST COMPANIES 


a repeated request for information which 
should be at the fingertips of the officer in 
charge of his trust account. 

The question of common sense, the ques- 
tion of a knowledge of the settlor’s status 
and that of his beneficiaries, enter when the 
trusts are established. There are indivi- 
duals who, when they decide to create a 
trust, incorporate certain provisions for the 
needs of their families in the years to come. 
A study is made by our officers of the 
special provisions in each case before recom- 
mending them to the customer’s attorney 
who is to prepare the trust agreement. Not 
only is the customer thoroughly questioned 
regarding his wishes and desires, but num- 
erous plans are considered carefully before 
the final decision. 

If this plan is followed, there is little 
prospect of friction in years to come. The 
settlor will not admonish the trust officer 
if the plans do not turn out correctly. He 
will realize that the trust officer and at- 
torney endeavored to cover every contin- 
gency. 


Check and Double-Check 


Just as this method is so necessary when 
trusts are established, so is intelligence and 
a complete knowledge of trust laws vital 
in the administration of the trust. Even 


though state laws prescribe the type of se- 
curities in which trustees may invest, much 
diligence is required in choosing the right 


securities. We solve this problem by a 
method of “double check.” 


When we decide to purchase stocks or 
bonds for trust investments, a meeting of 
the investment committee, which is com- 
posed of senior trust officers, is held. They 
choose certain stocks or bonds or mortgages 
which they feel will suit the need of the 
particular trust. After their list is com- 
pleted, they request recommendations from 
an outside investment counselor. Then the 
two lists are compared and the final selec- 
tion made by the committee from both lists. 
Investment counsel and various financial 
services, such as Moody’s and Poor’s, and 
other financial information is consulted be- 
fore the final selections are made. Thus 
they actually compile a cross section of 
opinions before the actual investment is 
made. 


In certain trusts, the settlor retains a 
voice in the buying of any security for the 
trust. This eliminates some of the difficul- 
ties which might arise when securities are 
purchased or sold in a rising or falling 
market. The interested persons are advised 
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of the market conditions and they then un- 
derstand and realize some of the invest- 
ment problems. 


~ 8 


Reciprocal Exemptions From Inheri- 
tance Taxation 


DUDLEY W. ORR, Member of the New Hamp- 
shire Bar and New Hampshire State Tax Com- 
mission. Boston University Law Review, Jan. 
1938. 


HIS paper will point out the possibil- 
ities of multiple taxation that yet re- 
main and suggest that the idea of reciprocal 
exemptions has not outlived its usefulness. 
As late as 1920, Mr. Justice Brandeis made 
the forthright statement that the Four- 
teenth Amendment does not prohibit double 
taxation.1 Thus an inheritance tax levied 
upon property of a non-resident decedent 
by the state having jurisdiction over the 
domicile of the doctor was not objection- 
able.? 

The case of Safe Deposit and Trust Com- 
pany v. Virginia,2 Mr. Justice McReynolds 
speaking for the majority, characterized 
double taxation as both “unjust and oppres- 
sive.” Not long after, he wrote the opinion 
for the majority in Farmers Loan & Trust 
Co. v. Minnesota.4 This case overruled 
Blackstone v. Miller® and decided that only 
the state of the decedent’s domicile could 
tax property in the form of debts owed to 
the decedent by the State of Minnesota and 
its subdivisions. The profession considered 
the decision in this case revolutionary in its 
effect upon inheritance tax law. Both the 
decision and the language of the court 
clearly indicated a determination on the 
part of that tribunal to put an end to dou- 
ble taxation. 

The cases following Farmers Loan & 
Trust Company v. Minnesota showed no 
wavering from its sweeping declarations. 
While the Supreme Court was thus staking 
out the limits of state power, tax admin- 
istrators had succeeded in persuading the 
legislatures of at least thirty-four states to 
enact statutes providing for reciprocal ex- 
emptions from inheritance taxation. A 
state enacting such a statute did not tax 
intangible personal property physically 
within its jurisdiction belonging to deced- 
ents resident in other states granting sim- 


* 


1. Cream of Wheat Co. v. Grand Forks Coun- 
ty, 253 U. S. 325, 380 (1920). 
. Blackstone v. Miller, 188 U. S. 189 (1903). 
280 U. S. 83 (1929). 
280 U. S. 204 (1930). 
Supra, note 2. 
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ilar privileges to decedents of the enacting 
state.6 After the decision in Farmers Loan 
and Trust Company v. Minnesota several 
states repealed their inheritance or succes- 
sion taxes upon the intangible personal 
property of non-resident decedents.? Such 
statutes then seemed superfluous. 


Despite the efforts of the legislators and 
the numerous decisions of the Supreme 
Court, the question of where an inter 
vivos trust passing a taxable interest upon 
the death of the settlor should be taxed 
has not yet been decided authoritatively. In 
Bullen v. Wisconsin,? the Supreme Court 
decided that intangible personal property 
of a Wisconsin decedent which was held in 
trust by a trustee in Illinois at the time of 
death could be taxed by Wisconsin. 


The authority of this case was very ques- 
tionable after the decision in Wachovia 
Bank & Trust Company v. Doughton.2 In 
that case a decedent, domiciled in North 
Carolina, exercised by her will probated in 
North Carolina a power of appointment 
over a Massachusetts trust established in 
that state by her father, who at the time 
of his death was a resident of Massachu- 
setts. On the theory that Massachusetts 
law governs the devolution of property in 
a Massachusetts trust upon the exercise of 
a power of appointment, the court held that 
North Carolina had no jurisdiction to tax, 
citing Frick v. Pennsylvania. 


The later case of Guaranty Trust Com- 
pany v. Blodgett!” weakens the Wachovia 
case and breathes new life into Bullen v. 
Wisconsin. A decedent resident of Con- 
necticut had established during his life a 
trust in New York. The principle point 
discussed by the court in the course of its 
opinion was the validity of a tax laid upon 
a transfer by way of an irrevocable inter 
vivos trust reserving a life interest in the 
settlor. The court did not let its decision in 
May v. Heiner! prevent Connecticut from 
interpreting its taxing statute to apply to 
a transfer in possession and enjoyment as 
distinguished from a transfer of a vested 
interest. For the present purpose it is sig- 
nificant that after argument on the point 


6. Ala., Alaska, Ark., Calif., Conn., Del., 
Fla., Ga., Hawaii, Ida., Ill., Ind., Iowa, Me., 
Md., Mass., Mich., Miss., Mo., Neb., N. H., N. M., 
-s Gu 2. Sy Os On Cee, Cre. Peas. & C., 
Tex., Wash., W. V., Wis., Wyo. 

7. Among these states are Conn., Fla., Me., 
Mass., N. Y. 

8. 240 U. S. 625 (1916). 

9. 272 U. S. 567 (1926). 

10. 287 U. S. 509 (1933). 

11. 281 U. S. 238 (1930). 
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for the taxpayer, the court permitted Con- 
necticut to tax a trust the assets and ad- 
ministration of which were located in New 
York. No cases were cited on the point of 
jurisdiction to tax. 

The income tax decisions in DeGanay v. 
Lederer!? and Maguire v. Trefry!3 are not 
authoritative. Their light is sorely needed, 
however, for the taxability of trust estates 
and securities held under an agency agree- 
ment in one state by that state, despite the 
fact that the beneficial owner is a non- 
resident, is still an open question. 

It has sometimes been thought that Safe 
Deposit & Trust Co. v. Virginia answered 
the question in favor of the state where the 
trust is administered. The fact that the 
case involves a property tax rather than 
an inheritance levy probably does _ not 
weaken its authority.14 but the fact, pointed 
out by Mr. Justice Stone in his dissent, that 
the Virginia statute laid a tax not upon 
the beneficiaries of the trust who were with- 
in its jurisdiction but upon the trustee who 
was in Maryland puts its finality in ques- 
tion. This is true regardless of earlier 
cases permitting the state of decedent’s 
domicile to tax property located in another 
state under conditions very much like those 
constituting business situs.15 


In a recent case!6 the Court of Appeals 
of New York has followed the lead of the 
Safe Deposit & Trust Co. case and decided 
that a trust established in Colorado over 
which a resident of New York at the time 
of her death held powers to revoke, to 
change the beneficiaries, and to change the 
trustee was subject to a death tax only in 
Colorado. 

The next important case!7 bearing on this 
problem does little to dispel fears that dou- 
ble taxation may yet abide within the lim- 
its of the Federal Constitution. A tax im- 
posed by the State of New York upon in- 
come received in the form of rents from 
New Jersey real estate and interest on 
bonds physically without the state and se- 
cured by a mortgage upon lands similarly 
situated was held constitutional. This case 


12. 250 U. S. 376 (1919). 

13. 253 U. 8. 12 (1920). 

14. The case has, however, been distinguished 
on this ground. In re Ellis’ Estate, 169 Wash. 
581 (1932). 

15. Bullen v. Wisconsin, supra, note 8; Blod- 
gett v. Silberman, 277 U. S. 1 (1928). 

16. In re Brown’s Estate, 274 N. Y. 10 (1937). 
[See 64 Trust Companies 644 (May 1937) for 
facts of this case.] 

17. People ex rel. Cohn v. Graves,—vU. S.—, 
81 L. Ed. 409 (1937). [See 63 Z'rust Companies 
404 (Sept. 1937).] 
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is subject to the same caveat as the income 
tax cases previously cited. Nevertheless, 
the court discussed the property and in- 
heritance tax cases in the course of its 
opinion and distinguished them on _ the 
ground that a New York tax on income 
and a New Jersey tax upon the property 
are not taxes on the same property inter- 
est. It is difficult to follow this reasoning 
when in the final reckoning all taxes upon 
land must be paid out of the yield there- 
from. Certainly the decision upsets estab- 
lished preconceptions of the law on this 
point.18 

In a case where the beneficiary of a trust 
lives in one state but the trust is located 
and administered in another, the govern- 
mental establishments of both states are 
required to protect the enjoyment of rights 
in the trust property. If the value of bene- 
fits received is to be the measure of taxation 
the possibility of the same property’s being 
subject to tax in more than one state is 
not so unjust and oppressive as it may have 
seemed when Farmers Loan & Trust Com- 
pany v. Minnesota was first decided. 

It would be foolhardy to attempt to pre- 
dict the decision of the Supreme Court on 
the facts of In Re Brown’s Estate.1® Pos- 
sibly the New York taxing authorities will 
be sustained and the court reversed. Such 
a decision would not necessarily pass on the 
validity of the Colorado tax and the prob- 
lem of double taxation would remain unset- 
tled. A reversal of the New York court 


18. Opinion of the Justices, 84 N. H. 557, 573; 
ef. Pollock v. Farmers Loan é& Trust Co., 157 
U. S. 429, 158 U. S. 601 (1895); National Life 
Ins. Co. v. United States, 277 U. S. 508 (1928); 
Gillespie v. Oklahoma, 257 U. S. 501 (1922). 

19. Supra, note 16. 

20. Hackett v. Bankers Trust Company, 187 
Atl. 653 (Conn. 1936); In re Estate of Frank, 
192 Minn. 151 (1934); In re Ellis’ Estate, 169 
Wash. 581 (1932); contra, MacClurkan v. Bug- 
bee, 106 N. J. L. 192 (1930). In the Hackett 
case a legal situation was presented identical with 
that in In re Brown’s Estate with the exceptions 
that at the time when the settlor established the 
trust in question he was a resident of the state 
in which he died domiciled and not of the state 
in which the trust was established, and that the 
settlor’s powers of revocation were less extensive. 
The Connecticut court appears to require an ac- 
tual business continuously operated within a state 
as a condition of establishing business situs. In 
the Washington case it does not appear of what 
state the decedent was a resident at the time the 
trusts were established. The court relied in part 
upon the fact that a state succession tax is differ- 
ent from the federal estate tax, in that it is levied 
against the inheritance rather than the estate. 
This is a frail reed if the beneficiaries happen to 
be residents of a state other than the state of the 
decedent’s domicile. [63 Trust Companies 763 
(Dec. 1936).] 
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would not disturb inheritance tax admin- 
istration greatly because the general prac- 
tice has been in accordance with that fol- 
lowed by the New York authorities.2° In 
other words, interests in trust property 
passing upon death have been treated like 
other intangibles and taxed by the state of 
the decedent beneficiary’s domicile. A con- 
trary decision affirming the New York 
Court of Appeals would change the prac- 
tice and, in many states, require the en- 
actment of legislation to bring trust prop- 
erty beneficially owned by non-residents 
within the scope of taxing statutes. Other- 
wise, the states no longer having any tax 
upon the intangible personal property of 
non-residents would receive nothing, while 
the states in which the non-resident bene- 
ficiary died would be powerless to tax the 
interest passing upon such death. Should 
it finally be decided that both the state 
where trust property is located and admin- 
istered and the state where the beneficial 
owner resides constitutionally may lay an 
inheritance tax upon it, reciprocal exemp- 
tion statutes will again be necessary. There 
is no argument to justify the capricious 
burdens of multiple taxation. 


Education in Banking 


I have urged our Education Commit- 
tee to study carefully the advisability 
and importance of our association con- 
ducting a four-day educational confer- 
ence this summer, at the University of 
Florida. 

Education in banking is just as im- 
portant as education in engineering, 
medicine, or the law. These great pro- 
fessions have attained their esteemed 
place largely by their high entrance re- 
quirements. Banking is a learned pro- 
fession, requiring highly specialized 
training, and imposing duties upon us, 
comparable with those imposed on the 
members of other great professions. I 
believe the day has passed when “work- 
ing up” through a bank is going to pro- 
duce a banker who can combat and sur- 
vive ever changing conditions, without 
the assistance of specialized training and 
study, to enable him to follow closely the 
trends.—George B. Howell, V.P. & T.O., 
Exchange Natl. Bank, Tampa, Fla., as 
president, Florida Bankers’ Assn. at re- 
cent convention. 





Personnel Changes in Trust Institutions 


CALIFORNIA 


Los Angeles—CARL P. SMITH was elect- 
ed vice president and trust officer of the 
Citizens National Trust & Savings Bank 
at the May meeting of the board, succeed- 
ing Halcott B. Thomas who died April 24. 
Mr. Smith entered the trust department of 
the Citizens National in 1924, where he was 
in charge of corporate trusts. 


FLORIDA 


Daytona Beach—B. P. CORDELL, former 
vice president of the Florida Bank & Trust 
Company, was elected president to succeed 
Frank C. Schwalbe, who will concentrate 
upon his duties as vice president of the 
Florida National Bank of Jacksonville. 


GEORGIA 


Savannah—The Savannah Bank & Trust 
Company, due to increased business, an- 
nounces changes in the staff and additions 
as follows: A. A. McCURRY has been ap- 
pointed assistant to the president, a newly 
created office; JOHN F. HENNEMIER, 
former assistant cashier, has been named 
cashier; EDWARD A. PERKINS was pro- 
moted to the new office of assistant trust 
officer, and F. ALBERT ESTILL, discount 
clerk, has been elected assistant cashier. 


ILLINOIS 


Chicago—JOHN O. BIRKLAND has been 
appointed title officer of the Chicago Title 


ROBERT J. KIESLING 


CARL P. SMITH 


& Trust Company succeeding Raymond M. 
Wieneke, who resigned to become president 
of the McHenry County Title Company at 
Woodstock, Il. 

Chicago—HARRY M. GUSTAFSON, vice 
president of The Northern Trust Company, 
recently resigned to become president of 
the Wilson & Bennett Manufacturing Co. 
Mr. Gustafson joined the bank in 1927 as 
trust solicitor, and has been prominent in 
banking and insurance circles. 

Quincy—WILLIAM F. GERDES has been 
elected vice president of the Mercantile 
Trust and Savings Bank. 


KENTUCKY 


Madisonville—L. K. BELL, vice president 
and cashier of the Kentucky Bank & Trust 
Company, has been elevated to the position 
of president, to succeed the late T. E. Ruby. 
Mr. Bell entered the bank as assistant cash- 
ier in 1919. L. E. RUBY was advanced 
from vice president to chairman and C. W. 
JENNINGS was named vice president. 


LOUISIANA 


Baton Rouge—W. M. LAMMOND, former 
national bank examiner, was recently elect- 
ed assistant vice president of the City Na- 
tional Bank. 


MISSOURI 


St. Joseph—HARRY H. MOHLER has 
been named vice president of the St. Joseph 


JOHN C. McCONNELL 


President, Camden (N. J.) Trust V. pres. & trust officer, Citizens Natl. Exec. vice president, National Bank 


Company 


Trust & Svgs. Bank, Los Angeles 


of West Virginia, Wheeling 
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First Trust Company, while continuing also 
as vice president (inactive) and director of 
the First St. Joseph Stock Yards Bank, 
from which he was transferred. 


NEW JERSEY 


Camden—ROBERT J. KIESLING has 
been elected president of the newly formed 
Camden Trust Company. Mr. Kiesling was 
head of the Philadelphia loan agency of the 
Reconstruction Finance Corp. for several 
years, and prior to that, was a vice presi- 
dent of the Chase National Bank of New 
York. Other officers named are as follows: 
JOHN H. ANNIS, ERNEST L. BARTELT, 
and STANLEY T. WRATTEN, vice presi- 
dents; E. ROBERT TRUDEL, JR., treas- 
urer; C. MERRILL SCHLOSSER, trust of- 
ficer; ELMER J. WILLIAMS, secretary; 
RUSSELL L. SAMMIS, assistant secretary; 
C. RUSSELL BRIANT, ARTHUR E. CUS- 
TER, SYLVAN G. FLETCHER, HARRY 
HOWARD, JR., and HOWARD M. POT- 
TER, assistant treasurers; CLAIR M. FISH- 
ER, HENRY R. FREDERICKS, ROBERT 
Y. GARRETT, JR., and ELMER L. 
STRANG, assistant trust officers; HAL- 
FORD RUNGE, real estate officer, and 
WILBUR J. HAYES, auditor. 


Camden—MISS MAUD C, LAWRINSON 


was recently appointed assistant trust of- 
ficer of the First Camden National Bank & 


Trust Company. Miss Lawrinson had pre- 
viously acted as general assistant to the 
trust officer. 


Red Bank—JOHN COLT, president of the 
Second National Bank & Trust Company, 
recently resigned because of ill health. 

South Orange—FRANCIS R. STEYERT 
has been elected executive vice president of 
the South Orange Trust Company. Mr. 
Steyert had been a national bank examiner 
in New York previously. 


NEW YORK 


New York—EDWARD ADAMS, JR., as- 
sistant cashier of the Grace National Bank, 
was appointed assistant vice president. 

Rochester—At the annual meeting of the 
Rochester Trust & Safe Deposit Company, 
promotions and additions to the staff were 
made as follows: LEIGH H. PIERSON, 
trust officer, was advanced to vice presi- 
dent and trust officer; ELLIOTT W. GUM- 
AER, associate trust officer, was promoted 
to the vice presidency as well; EDWARD 
L. WILLIAMS, treasurer, and WILLARD 
I. LUESCHER, assistant vice president, 
were both named vice presidents; HARRY 
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L. EDGERTON, assistant secretary, was 
advanced to treasurer, and EDWARD HAR- 
RIS II, was advanced from assistant trust 
officer to assistant to the president and 
manager of the securities department. 


Troy—tThe National City Bank announces 
the election of BURTON K. WOODWARD, 
vice president and director, to the position 
of chairman of the board, to fill the unex- 
pired term of Howard S. Kennedy, deceased. 


OHIO 


Cleveland —- HARRY WEBER and 
GEORGE DALLAS were recently elected 
assistant treasurers of the Cleveland Trust 
Company. H. M. DOYLE, a former teach- 
er of vocational agriculture at Wooster 
High School, resigned his position to take 
over the management of the farm lands 
owned by the Cleveland Trust. 


Cleveland—Directors of the. new Union 
Bank of Commerce which opened for busi- 
ness on May 16, announced the election of 
OSCAR L. COX as president. Mr. Cox has 
been a prominent commercial banker for 
years, and has had broad experience in New 
York and California institutions. CLARE 
W. BANTA, formerly vice president of the 
National City Bank of New York, has been 
named executive vice president of the in- 
stitution. ' 


PENNSYLVANIA 


Philadelphia—C. BARTON BREWSTER, 
now president of the Provident Title Com- 
pany (an affiliate of the Provident Trust 
Company) has been elected a vice president 
of the Provident Trust, and has assumed 
charge of its Real Estate and Mortgage De- 
partments. 

Pittsburgh—DONALD C. ENGLAND, 
who has been with the Fidelity Trust Com- 
pany since 1930, was recently elected a trust 
officer. Previously, Mr. England was con- 
nected with the law firm of Watson and 
Freeman. 

Tamaqua—E. G. WADE, former secre- 
tary-treasurer and trust officer of the Peo- 
ples Trust Company of Tamaqua, has been 
elected to the vice presidency, to succeed 
the late John M. Nester. H. B. REIMAN 
was elected trust officer. 


VIRGINIA 


Charlottesville—The Peoples National 
Bank announces the election of W. S. 
HILDRETH, executive vice president, to the 
presidency, to succeed G. R. B. MICHIE, 
who was made chairman of the board, a 
newly created office. 
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Norfolkk—EDWIN R. MacKETHAN, JR. 
has been named assistant cashier of the 
National Bank of Commerce, in which capa- 
city he will be connected with the trust de- 
partment, to assistant Charles Webster, vice 
president and trust officer. 

Petersburg—W. HAL PAYNE, former 
trust officer, was elected secretary of the 
Petersburg Savings & American Trust Com- 
pany. 

WEST VIRGINIA 


Wheeling—The National Bank of West 
Virginia announced recently the appoint- 
ment of JOHN C. McCONNELL to the posi- 
tion of executive vice president, and W. H. 
LEWIS, as cashier, to succeed Arthur E. 
Schmidt, who was named vice president. 
Mr. McConnell held a responsible position in 
the trust department of the old Union Trust 
Company in Cleveland for several years, 
and was subsequently made special assis- 
tant to the Attorney General of Ohio. 


WISCONSIN 


Appleton—F. J. HARWOOD, a diréctor 
of the First Trust Company, was elected 
also vice president to succeed M. D. Smiley, 
resigned. 

Sa --- 


Trust Institution Briefs 


Washington, D. C.—On May 3 CHARLES 
F. ZIMMERMAN, president of the First 
National Bank at Huntington, Pa., was 
nominated as one of the eighteen members 
of the board of directors of the Chamber of 
Commerce of the United States, to fill a 
vacancy on the finance committee. He has 
long been opposed to the extension of 
branch banks. , 

Atlanta, Ga—ROBERT STRICKLAND, 
president of the Trust Company of Georgia, 
has been elected a director of the Nashville, 
Chattanooga & St. Louis Railway Company. 
He was formerly president of the Associa- 
tion of Reserve City Bankers. 

Columbia, Ky.—On April 20, the First 
National Bank & Trust Company of Colum- 
bia, changed its name to the First Na- 
tional Bank of Columbia. 

Atlantic City, N. J—Mayor C. D. White, 
on May 9, announced the organization of a 
new bank, the Guarantee Bank & Trust 
Company, which has taken over the banking 
business of the Guarantee Trust Company 
and assumed its deposit liabilities. Mayor 
White is president of both institutions. All 
the stock of the new bank is owned by the 


Guarantee Trust Company, with the excep- 
tion of directors’ qualifying shares, but the 
two institutions are separate, the plan being 
effected to insure further protection of de- 
positors and preferred stockholders of the 
Guarantee Trust Co. The new bank is cap- 
italized at $500,000, with paid-in surplus of 
$150,000 and undivided profits of $100,000. 


Letterhouse Heads Jersey 
Bankers 


George Letterhouse, trust officer, Com- 
mercial Trust Company of New Jersey, 
Jersey City, was elected president of the 
New Jersey Bankers Association at the 
convention on May 14, 1938. Mr. Let- 
terhouse has been active in Association 
committee work, having served on the 
executive committee for three years. 
He has been connected with the Com- 
mercial Trust since his graduation from 
college in 1902, and, since 1917, in the 
trust department of which he is now 
in full charge. 

In his brief remarks of acceptance, Mr. 
Letterhouse called attention to reckless 
government spending, stating that it is 
the duty of the bankers “‘to become artic- 
ulate in their opposition to Federal ex- 
travagances.” Pump-priming, he said, 
“cannot restore prosperity or bring about 
lasting business recovery.” 
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U.S. National of Portland Modernizes Trust Department 


N important development in the 

trust business of the United States 
National Bank of Portland, Oregon, is 
announced as occurring early in May. 
The Trust Department, which had occu- 
pied small and crowded quarters, as 
measured by the growth in that depart- 
ment’s business, was removed to a 
greatly expanded and modernized area 
on the second floor of the Bank Building. 
Careful planning is said to have provided 
every convenience, both as to working 
arrangement and for the conduct of bus- 
iness by clients. 

The entry way is through a lobby 50 
feet long, at the end of which are the 
cashiers’ cages, and along the side of the 
lobby is a full length counter beyond 
which is the main room, occupied by ex- 
ecutives, department heads and secreta- 
ries. The desks of the former are ar- 
ranged at the far side of the room in 
front of the row of conference rooms and 
reference library; the desks of the latter 
are just inside the counters, providing 
easy access to customers. 


All but the accounting room and vault 
are finished in walnut. Covering the 
floor in the main room is a thick, blue- 
green carpet. Flooring in the lobby space 
is inlaid rubber tile. Ceilings of all 
rooms were treated with Absorbex acous- 
tical material for absorbing sound. 
Lighting fixtures are inverted circular 
domes of spun metal with gold finish. 


According to R. M. Alton, vice presi- 
dent and trust officer of the United States 
National, growth in trust clientele had 
severely cramped operations in the old 
quarters and, in planning expansion, a 
close study was made of trust quarters 
and facilities in many parts of the 
country. 


“The result has been,” stated Mr. 
Alton, “that we have not only achieved 
our endeavor to provide the necessary in- 
crease in area and in convenient facili- 
ties, but have succeeded in maintaining 
a dignified appearance, inviting and col- 
orful, and one that gives the department 
the impression of sound stability.” 


New Trust Department Quarters of United States National Bank, Portland, Oregon 
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Trust Officers Library 


Trust Companies Magazine will be glad to furnish, upon inquiry, 


information as to literature on trust and related subjects. 


Such re- 


quests should state whether detailed reference works are desired or merely 


brief discussions of the particular matter. 


The magazine will procure 


any books reviewed in these pages or others desired by readers.—Editor’s 


note, 


Studies in Trust Business 


GILBERT T. STEPHENSON, A.M., L.L.B., Di- 
rector, Trust Research Department, Graduate 
School of Banking. Published by Research Coun- 
cil, American Bankers Assn. $2.50. 


This is the first volume in the series of 
trust research studies published by the Re- 
search Council. It is “a group of prelim- 
inary investigations in the trust field which 
to some extent, it is hoped, prepare the way 
for treatises by others later.” It is admit- 
ted that definite answers to the problems 
raised are not offered, some of the studies 
merely presenting factual data gained from 
questionnaires. 


Since each chapter is a new subject in it- 
self, it is impossible to do more than list 
them: the field for trust research; the rela- 
tionships between commercial banking and 
trust business; trust new business budgets; 
policies in accepting and retaining personal 
trust business; training trust personnel; 
costs of administration; bases of compensa- 
tion; directors’ responsibilities and liabilities 
with respect to trust business; the exercise 
of discretionary powers by a trustee; irre- 
vocable living trusts; problems of co-trus- 
teeship; honest breaches of trust; amortiza- 
tion and accumulation; investment counsel 
service; social aspects of spendthrift trusts; 
public trusteeship and state guaranty; the 
basic need for the common trust fund; 
trends in the trust field; governmental su- 
pervision; ethical obligations of a trustman. 
Each study is concluded with a briefly 
stated conclusion and suggested readings 
for further study. 


_—- --——0- 


Financial Instruments and Institu- 
tions 


ROBERT L. MASSON and SAMUEL S. STRAT- 
TON, of the Harvard Graduate School of Busi- 
ness Administration. McGraw-Hill Book Co. $4.00, 


By the use of cases, the authors aim to 
develop “a broad background in finance so 
that the student, through a study of actual 


business situations, can develop a thorough 
understanding of the financing function in 
business and the workings of the financial 
system that has evolved for facilitating 
financial operations.” 

Types of financial instruments are pre- 
sented, their problems as affected by the 
various types of financial institutions, and 
finally questions of public control. Includ- 
ed herein is a fair amount of discussion on 
trusteeship under bond indentures. 

0 


Real Estate Questions and Answers 


I. M. FLAPAN, member of the New York Bar. 
Prentice-Hall, Inc. $5.00. 


This is an introduction to the problems 
and legal aspects of real estate, e. g. mort- 
gages, landlord and tenant, etc. The plan 
of the book is a preliminary discussion of 
each topic followed by questions and an- 
swers on that subject. A very interesting 
style is often regretably marred by fre- 
quent repetitions of material. However, the 
volume should be considerably helpful for 
a quick and easy réference to pertinent 
problems. 

) 


Cases on Debtors’ Estates 


WESLBY A. STURGES, Professor at Yale Law 
School. West Publishing Co. $6. 


That this revision of the first edition, pub- 
lished in 1933, was necessary is indicated 
by the fact that more than four-fifths of the 
cases cited were decided since that date. 
The wide acceptance of the original work 
should be surpassed by the reception of this 
edition, improved, as it is, because of Pro- 
fessor Sturges’ increased experience anda 
the availability of judicial authority inter- 
preting the New Deal legislation on the 
subject. 

Essentially, the book deals with the va- 
rious methods of liquidation, extension and 
reorganization of debtors’ estates. It is 


_ designed primarily for law school study 
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Federal Death Tax (with a chapter 
on the Federal Gift Tax) 


JOHN E. HUGHES, member of Chicago Bar. 
Callaghan & Co. 


Here is a rather full treatise of the fed- 
eral tax on estates which should come to 
earn the acclaim already accorded Paul and 
Mertens’ monumental work on Federal In- 
come Taxation. While the latter was a six- 
volume affair, the present book, on a sub- 
ject of considerably narrower scope, seems 
to be complete. It is based, as the author 
states in his preface, on an analysis of the 
briefs in every Federal Estate Tax case be- 
fore the Supreme Court, many in the Cir- 
cuit Courts of Appeal and Board of Tax 
Appeals, Treasury recommendations, Con- 
gressional reports, Treasury rulings and re- 
ported cases, supplemented by his 20: years’ 
tax experience. 

Mr. Hughes favors an Estate Tax and 
offers some well-reasoned justifications of it. 
Because the gift tax is often so inextri- 
cally bound up with the estate tax, the au- 
thor gives us a chapter on this subject, 
which, it may be said, does not meet the 
high standard set by the main body of the 
volume. His greatest service is in the ar- 
rangement and collection of the wealth of 
authority in the field. 


————_—0 


Investment Policies For Commercial 
Banks 


J. HARVIE WILKINSON, JR. Harper & Bros. 
$2.50. 


This book is the result of an expansion 
of a thesis which the author submitted as 
a student at the Graduate School of Bank- 
ing. It is a critical and practical analysis 
of the investment problem and Mr. Wilkin- 
son offers a guide by which investment 
policies may be formulated to meet indivi- 
dual requirements of the bank. 


~-—-—0 


The Call Feature in Municipal Bonds 


Committee on Municipal Debt Administration, 
Municipal Finance Officers Ass’n. 


In this study the authors set forth the 
various advantages and limitations of the 
callable feature in municipal bonds, the con- 
ditions under which bonds which are call- 
able should be issued, and the techniques 
and administrative procedures which are 
necessary to protect the investor and the 
bond dealer. That callable municipal bonds 


AN INDISPENSABLE 
GUIDE IN THE FLUX OF 
FIDUCIARY LAW 


THE COLUMBIA LAW REVIEW 


Articles by the foremost au- 
thorities. 


Notes which are exhaustive 
examinations of vital legal prob 
lems. ; 


Thorough analysis of the sig- 
nificance of recent decisions and 
statutes. 


Keen appraisal of current legal 
writings. 


Published monthly, November-June inclusive 


Subscription, $4.50 a year 


Columbia Law Review 
Columbia University, New York City 


have not been widely used is indicated by 
the fact that only 5% of the total amount 
of municipals issued from 1920 to 1936 fell 
into that category. It is suggested that 
larger communities will find this type of 
bond of greatest value especially in connec- 
tion with borrowings at times when interest 
rates are high. Trust officers should find 
this volume of great value since any wide- 
spread adoption of call features in munici- 
pal bonds will add another problem to those 
already faced in the supervision of trust 
funds. 
sciiaaiastiigenapiilaitaimniai aaa 


S.E.C. Issues Seventh Report 


The Securities and Exchange Commission 
has transmitted to Congress the seventh of 
its reports based on the general study of 
corporate reorganizations and protective 
committees pursuant to the Act of 1934. 

The report deals with recapitalization and 
other reorganization plans effected by man- 
agements without the aid of protective com- 
mittees, and contains recommendations for 
legislative action designed to correct the 
abuses prevalent in this field of so-called 
voluntary reorganization. 
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TRUST COMPANIES 


The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris 
Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and Lecturer for 
Corporate Fiduciaties Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: Joseph Trachtman—AMitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


*Includes U. S. Supreme Court and Board of Tax Appeals reports. 





Fiduciary Decisions 


Accounting—Sufficiency Of Release 
Given In Lieu Of Judicial Settle- 
ment—What Trustee Must Disclose 


New York—Court of Appeals 
Matter of Schoenewerg, 277 N. Y. 424. 


Shortly after the termination of a testa- 
mentary trust, the sole remainderman was 
invited, by telephone, to call at the office 
of the trustee (a trust company). He 
spoke with an officer of the trust company 
and its attorney. They showed him the se- 
curities then comprising the trust fund, the 
trustee’s account, a receipt and release, and 
told him that the trustee would account judi- 
cially, or settle the matter with him private- 
ly. The account covered a period of fifteen 
years and was in such form as to make it 
receivable in the surrogate’s court if there 
were a judicial settlement, i.e., each sche- 
dule was signed on behalf of the trustee, it 
had annexed to it an oath in the required 
form, and its schedules showed (a) the orig- 
inal principal, (b) all transactions as to 
principal, including sales and reinvestments, 
(c) expenses paid, (d) principal on hand and 
(e) all income received and disbursed. 

The account set forth that about eight 
years before the termination of the trust, 
the trustee had invested $10,000 (a little 
less than one-sixth of the value of the 
whole fund at the date of the account) in a 
participation in a first mortgage on an 
apartment house, that interest had been 
collected on such investment until about a 
year before the termination of the trust, 
that the mortgage was in default at the 
date of the account and in process of re- 
organization and that there was on hand a 
certificate of deposit for the participation. 
(This certificate was executed by the trust 
company in its corporate capacity as de- 
positary for the bondholders’ committee.) 

The remainderman was of age and not 
under any disability; at the interview above 
mentioned he was unaccompanied by coun- 
sel, he asked few questions, signed and ac- 
knowledged the receipt and release before a 
notary in the office of the trust company, 
and took away the assets described in the 
account as being on hand. Three years 
later he instituted a proceeding in the sur- 
rogate’s court to set aside the release and 
to compel the trustee to account. He tes- 


tified that he knew the nature of the papers 
which he signed. He did not claim that 
any of his questions were unanswered or 
that any answer given was incorrect. 

It was argued by the remainderman’s 
counsel that there was an affirmative duty 
on the trustee to disclose to the remainder- 
man, of its own initiative and without being 
asked by him to do so, everything that 
might be brought up which would be un- 
favorable to the trustee, and he sought to 
demonstrate that the investment complained 
of was illegal because the mortgage was not 
supported by the statutory amount of se- 
curity, that the loan was made on an apart- 
ment building not yet erected, and that 
there were relationships between the trus- 
tee and the persons interested in the build- 
ing project and/or the reorganization of the 
mortgage which the trust company sought 
to conceal. It was argued that the trus- 
tee’s failure to volunteer information was 
in law a fraud upon the remainderman 
which required the setting aside of the re- 
lease and permitted him to have an inquiry 
into the trustee’s transactions. 

For the purposes of deciding the case it 
was assumed that the facts were such as 
to warrant a surcharge if the remainder- 
man was not barred by the release, and the 
sole question considered was whether or not, 
because of the relationship between the par- 
ties, the release was invalid by reason of the 
trustee’s failure to disclose anything more 
than was shown in the account. (The sur- 
rogate made it clear that no proof was 
taken or finding made as to whether or not 
there had been any mismanagement). The 
surrogate held that the release was effec- 
tive because the account gave the remain- 
derman the basic information which was 
needed by him to make further inquiry and 
possible objection to the account if he had 
chosen to do so. The surrogate said that 
the trust had ended and that, therefore, the 
parties were at the time dealing each in his 
own interest, as in an ordinary business 
matter, and that, consequently, the case did 
not come within the authorities having to 
do with trustees who sought benefits at the 
expense of their beneficiaries. 


The Appellate Division reversed the sur- 
rogate (without opinion, one justice dissent- 
ing) and remitted the matter to him for 
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trial of the cause on the merits (252 App. 
Div. 745). The question certified to the 
Court of Appeals was whether the surrogate 
erred in denying the remainderman’s appli- 
cation to set aside the release. 

HELD: The surrogate did not err in re- 
fusing to set aside the release and that it 
was binding on the remainderman. The 
Court of Appeals said the remainderman 
“may not be heard to say that the account- 
ing trustee owed to him as remainderman 
an affirmative duty to detail an open state 
of facts as to which he was content to 
waive inquiry. There can be no legal impli- 
cation of impropriety in such a business 
transaction.” 

While approving the surrogate’s view that 
the matter was a “business transaction” the 
Court of Appeals did not expressly say, as 
did the surrogate, that because the trust 
had ended there was no longer a trustee- 
beneficiary relationship. It seems that un- 
derlying this decision is the theory that 
when a trustee gives to a remainderman 
precisely what would be given to him if the 
proceeding were in court instead of out of 
court, the remainderman should not be put 
in a better position than would be his if 
the trustee had served him with a citation 
and he had not objected. Quaere, however, 
whether the instant holding overrules Mat- 
ter of Account of Louis K. Ungrich, as Ex- 
ecutor of the Estate of Rosina Rennert, 115 
Mise. 762, or whether the last mentioned 
ruling still applies as to intermediate ac- 
countings. 

= ---0 


Agency—Securities Deposited With 
State Auditor Not Available For 
Protection Of Debt Owing To Prin- 
cipal By Corporate Fiduciary As 
Agent 


Illinois—-Appellate Court 


People v. Cody Trust Co., 294 Ill. App. 342, 13 
N.E. (2d) 829. 


An insurance company sought to have its 
claim against an insolvent trust company 
declared to be a charge against the securi- 
ties deposited by the trust company with 
the State Auditor as a condition to doing 
business as a trust company. Part of the 
claim was for collections by the trust com- 
pany, “as agent” for the insurance com- 
pany of the principal and interest due on 
various mortgage notes or bonds owned by 
the insurance company. The remainder of 
the claim was for money received by the 
trust company as trustee under trust deeds 
given as security. 


TRUST COMPANIES 


Section 1 of the act provides that corpo- 
rations organized “for the purpose of ac- 
cepting and executing trust *** may be ap- 
pointed assignee or trustee by deed, and 
executor, guardian, or trustee by will.” Sec- 
tion 6 provides that no such corporation 
shall “accept or execute any trust concern- 
ing property located wholly or in part in 
this State without complying with the pro- 
visions of this act.” Section 8 provides that 
“it shall not be lawful for any such com- 
pany to accept any trust or deposit as here- 
inbefore provided, after the passage of this 
act, without first procuring from the Audi- 
tor of Public Accounts a certificate of au- 
thority stating that such company has com- 
plied with the requirements of this act in 
respect to such deposit.” 

HELD: The protection of the deposit re- 
quired by the act applies only to those trus- 
teeships “in which appointments were made 
either by deed or its equivalent or made by 
the court and accepted voluntarily in each 
instance by the trust companies and does 
not extend to ‘resulting’ or ‘constructive’ 
trusts or any other kind of trusteeship 
which, by operation of law, might grow out 
of the acts and doings of trust companies 
or their officers.” The securities deposited 
with the State Auditor were applicable to 
the payment of such part of the insurance 
company’s claim as represented money re- 
ceived by the trust company as trustee un- 
der trust deeds, since the trust company 
received such money as trustee under an 
express trust created by deed. But the re- 
mainder of the money represented by the 
claim, if subject to any trust at all, was 
held to be subject only to a resulting or 
constructive trust arising from the trust 
company’s failure to remit the same to the 
insurance company in accordance with the 
contract of agency with the latter, and 
therefore was held not protected by the se- 
curities deposited with the State Auditor. 


0. 


Assets—Administration—Deposit By 
Corporate Trustee On Its Banking 
Side Not Preferred Prior To Statute 


Ohio—Supreme Court 


Stickle, Administrator, Appellee v. The Guardian 
Trust Company, et al, Appellants, 133 O. S. 472 
(April 20, 1938). 


In February of 1932, The Guardian Trust 
Company was appointed Executor of dece- 
dent’s estate and as such deposited approxi- 
mately $812,500.00, assets of the estate, on 
its banking side. About a year later the 
Trust Company went on a restricted basis 
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and shortly thereafter was put in liquida- 
tion. In this action the Administrator 
c. t. a. seeks to have a preference declared 
for the amount of the deposit, the gist of 
his claim being that the officers of the 
Trust Company were aware of its condition 
at the time the deposit was made and were 
under the duty not to make the deposit in 
the first instance, and having made such de- 
posit were under the duty not to continue it. 


The court 


HELD: A _ corporate fiduciary is by 
statute authorized to become depository of 
funds held by it as such fiduciary. (Section 
710-165 Ohio General Code.) The real con- 
test here is between the plaintiff and the 
other depositors of the bank and the Execu- 
tor owed no other or different duty to it- 
self as depositor than it owed to any other 
of its depositors. Regardless of what the 
Bank’s condition may have been and of the 
knowledge of its officers as to such condi- 
tion, no preference exists. 


The Court states in part as follows: 


“It is claimed by the plaintiff that The Guar- 
dian Trust Company in its corporate capacity 
owed the duty to advise its trust department to 
withdraw its funds from the bank. If it owed 
such duty to the executor as a depositor, it owed 
the same moral duty to every other depositor of 
the bank. Equity is equality. A bank is re- 
quired by law to render and publish periodic re- 
ports of its true condition for the benefit of pres- 
ent and prospective depositors, but such duties 
do not import any obligation or moral right to 
pass out inside information of its financial con- 
dition so as to give one depositor a special ad- 
vantage over other depositors, and yet the plain- 
tiff urges that since the trust department did not 
withdraw funds from the bank by reason of in- 
side information (the term is ours) it possessed, 
that a trust of such funds should now be declared 
in favor of the plaintiff. 


s** * 


“In the instant case the trust company, as 
executor, made the deposit in the bank and left 
it there exactly the same as all other depositors 
who failed to withdraw their funds before liquida- 
tion. Having acted the same as other depositors 
of the bank who failed to withdraw their funds, 
as executor it cannot in good conscience or equity, 
nor can its successor, be preferred over other 
depositors. ****” 


NOTE: Section 710-165 Ohio General 
Code, as amended effective June 14, 1933, 
now makes self deposits of Ohio Trust Com- 
panies preferred upon the insolvency, clos- 
ing or suspension of any such Trust Com- 
pany or Bank and impresses a trust upon 
the property and assets of such closed Trust 
Company or Bank for the payment thereof. 
A Motion for Rehearing in the instant case 
was filed, but has been denied. 
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Assets—Administration— Executors’ 
Liability For Failure To Sue On 
Note 


Indiana—Appellate Court 


State ex rel. Rosenbrock et al. v. Wilson et al., 
14 N. E. (2d) 319. 


Action by State of Indiana on relation of 
heirs and legatees of decedent against the 
executor and his surety seeking to recover 
on account of alleged failure of executor to 
use due diligence in collecting notes due the 
estate. 

HELD: Judgment of lower court in 
favor of defendant executor and his surety 
affirmed on appeal. The court declared in 
part as follows: 


“There was evidence before the trial court to 
the effect that the makers of the notes in ques- 
tion were unable to pay them and that a suit or 
suits would amount to the spending of good money 
in an effort to collect bad debts; that the execu- 
tors reported this situation to the judge of the 
court wherein the estate was pending and were 
directed by him not to sue; that after the death 
of said judge, a report was then made to his 
successor in office; and that he likewise told the 
executors not to sue. We think there was ample 
evidence before the trial court from which it 
could conclude that there was no lack of diligence 
on the part of the executors. We believe that 
the executors were entitled to heed the advice 
of the judges of the court wherein the estate was 
pending. See Raugh, Adm’r., v. Weiss, et al., 
138 Ind. 42, 37 N. E. 331.” 


a , 


Assets—Administration—Rights Of 
Creditors Of Decedent 


Iowa—Supreme Court 
Long v. Northrup, 279 N. W. 104. 


For some time prior to his death on May 
30, 1936 decedent had been in poor health, 
and on October 31, 1935, plaintiff, brother 
of the decedent, advanced payment for cer-- 
tain treatments which decedent was then 
taking, at the same time receiving dece- 
dent’s note for the amount. In November 
of 1935 decedent returned to his home town 
and there received further treatments for 
the next four months from a different phy- 
sician. After the death of decedent plain- 
tiff filed his claim against the estate for 
the amount of the note, insisting that it was 
an expense of the “last sickness,” within the 
statute, entitling him to a preference over 
other creditors. 

By his will decedent first provided for 
the payment of all of his just debts, and, 
secondly, left all of his property to his 
mother-in-law. Plaintiff claims that the 
first provision is a limitation on the second, 
entitling creditors to priority. 
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Plaintiff also contends that by the devise 
in the second portion of the will the nature 
of decedent’s residence as a homestead was 
lost, and it is therefore subject to his claim 
as a creditor. 

Decedent had derived a fund under the 
Workmen’s Compensation Law which plain- 
tiff alleges is subject to his claim. 

HELD: 1. One is not in his “last sick- 
ness” where he is convalescent during part 
of the time, and particularly where there 
has been a subsequent change to another 
physician. 

2. Provisions at the beginning of a will 
that “there shall be first paid from the es- 
tate ... all my just debts” are mere re- 
citals of the duty of every executor or ad- 
ministrator under the law, and where not 
worded in imperative language do not con- 
stitute a limitation on a devise, giving cred- 
itors a priority. 

8. As against those becoming creditors 
of a debtor at a time when the debtor’s resi- 
dence is exempt as a homestead, it is also 
exempt as a homestead in the possession of 
the devisee occupying it as such, since such 
creditors are in no way prejudiced. 

4. Whatever may be the status of a fund 
awarded to one during his lifetime, and in 
his possession, it is not exempt from cred- 
itors after his death. 


ee 0 as 


Assets—Protection—Following Trust 
Funds—Bona Fide Purchaser 


Massachusetts—Supreme Judicial Court 
Jones v. Swift, 1938 A. S. 757, April 18, 1938. 


X as trustee for D under a voluntary trust 
held 400 shares of telephone stock—of 
which he had misappropriated 60 shares— 
without D’s knowledge. With D’s consent, 
although the trust instrument did not au- 
thorize it, he borrowed $25,000 from a bank 
for purposes of the trust, putting up the 
stock as collateral. Without D’s knowledge 
he had carried the stock in his individual 
name, not as trustee, and the bank thought 
it his personal loan, not knowing anything 
about the trust. 

X also held 20 shares of telephone stock 
belonging to P, which he had bought for 
her with her money, and which he had also 
in his individual name. It was included: in 
the stock pledged with the bank as collater- 
al. 

On X’s death B was appointed successor 
trustee for D, but refused to sign a new 
note on the ground that he had no author- 
ity. To prevent a foreclosure sale by the 
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bank the parties met and by an arrange- 
ment D gave a new note to the bank to take 
the place of the old one, the bank surren- 
dered the stock to X’s executrix, she de- 
livered it to B and he to D, and the latter 
re-delivered the stock to the bank as col- 
lateral for the new note. P was not pres- 
ent, but her two stock certificates, which 
could be identified as having been bought 
with her money, were still included in the 
collateral, all parties being ignorant of her 
claim. 

HELD: P could enforce her claim for 
her stock against D, as he had come into 
possession of it and was not a bona fide 
purchaser for value. What he had paid in 
giving the new note was merely the amount 
which the bank could have collected by fore- 
closing on its loan. What he acquired was 
the equity in the stock above the loan, and 
for that he paid nothing. Hence as to P 
he was a gratuitous transferee of stock 
which X held in trust for her. 

The court also held that P as beneficiary 
was a proper party to bring the action and 
proceed directly against D. 


re) 


Corporate Trust—Trustee — Discre- 
tion As To Foreclosure—Duty To 
Notify Bondholders 


Connecticut—Supreme Court 
Lyman v. Stevens, 123 Conn. 591. 


The plaintiff, as receiver of a mortgage 
company, brought an action for a declara- 
tory judgment to determine his right to 
share in the proceeds of a parcel of real 
estate held by the defendants as a com- 
mittee of bondholders upon foreclosure of 
a mortgage thereon. 

The mortgage company foreclosed a mort- 
gage which it held upon the real estate in 
question, thereafter conveyed the real es- 
tate to a realty corporation, and received 
as consideration a mortgage to it as trus- 
tee to secure an issue of bonds. The realty 
corporation placed a second mortgage upon 
the property to another corporation, both 
of which were owned and controlled, direct- 
ly or indirectly, by the trustee. The mort- 
gage company sold to the general public 
part of the bonds which it received from 
the realty corporation, and pledged the bal- 
ance of the bonds as security for lozns to it. 
The realty corporation made default in pay- 
ment of the first three semi-annual install- 
ments of interest and the mortgage com- 
pany paid the interest to the bondholders. 
The plaintiff was appointed receiver of the 
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mortgage company and resigned the trus- 
teeship under the mortgage. A successor 
trustee was appointed, who foreclosed the 
mortgage, and a committee of bondholders 
acquired title to the mortgaged property at 
the foreclosure sale and are still holding 
the same. 

The plaintiff deposited with the bond- 
holders committee the coupons which the 
mortgage company, as trustee, had paid to 
the holders of bonds, and the receiver 
claimed the right to share in the proceeds 
of the sale of the real estate pro rata with 
the other depositing bondholders in respect 
of the coupons deposited. The defendants 
claimed that the receiver was entitled to 
share in the proceeds of the sale of the 
property only after all other bondholders 
had been paid in full. 

HELD: 1. The mortgage company, as 
trustee, had the right to exercise business 
judgment as to whether it would foreclose 
immediately on the first default or delay in 
the expectation that the default would be 
cured. 

2. The mortgage company, as trustee, was 
under a duty to notify the bondholders with- 
in a reasonable time of the default of the 
realty company and of its action in paying 
interest upon the bonds from its own funds 
in order that the bondholders might know 


what was happening to their security, and 
so that they might have an opportunity to 


protect their interests. The trustee there- 
by committed a breach of trust and is 
chargeable with any loss or depreciation of 
value in the trust property resulting from 
the breach of duty. . é 

3. Since it does not appear that the bond- 
holders were harmed by the failure of the 
trustee to notify them of the default or that 
the bondholders were induced to forego any 
action which they might otherwise have 
taken, the plaintiff, as receiver, represent- 
ing creditors of the mortgage company, is 
entitled to share pro rata in the distribution 
of the assets in the hands of the defendants 
with other holders of bonds and unpaid 
coupons. 

——_———0 


Distribution—Debt Owing Intestate 
Decedent From Son Who Prede- 
ceased Decedent Deductible From 
Share Passing To Son’s Issue 

Illinois—Appellate Court 


Bulliner’s Estate, 294 Ill. App. 189, 13 N. E. (2d) 
634. 


The question presented in this case was 
whether or not the share of grandchildren 
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in the estate of their intestate grandfather, 
which consisted of personalty, was charge- 
able with an obligation which their father 
owed the grandfather, whom he prede- 
ceased. The father died insolvent and there 
was no administration of his estate. The 
Illinois Statute of Descent provides that a 
decedent’s estate shall descend “to his or 
her children and their descendants, in equal 
parts; the descendants of a deceased child 
or grandchild taking the share of their 
deceased parents in equal parts among 
them.” 

HELD: The meaning of the word “share” 
in this statutory provision was controlling 
on the question, and that as applied to an 
intestate estate consisting of personalty, 
the word undoubtedly refers to the distri- 
butive portion which an heir would be en- 
titled to receive upon settlement of the es- 
tate, or the extent to which he would parti- 
cipate therein. The grandchildren were - 
entitled to a share in the estate as repre- 
sentatives of their father, which share was 
neither more nor less than the share he 
would have taken; and their distributive 
share was subject to his debt to the estate. 


a, 


Distribution — Gift To A Class— 
Specification Of Members Precludes 
Construction As Class 


Wisconsin—Supreme Court 
Re Bloch’s Estate, 278 N. W. 875. 


Testator, who died in 1929, bequeathed to 
seven nieces and nephews whom he speci- 
fically named in the will, the sum of $8,000, 
to be divided among them share and share 
alike. He gave the residue of his estate 
to his widow. At the time the will was 
made, three of the persons named had dis- 
appeared and had not been heard from for 
eighteen years. In distributing the estate 
in 1930 the county court awarded 4/7 of the 
$8,000 to the four beneficiaries who did ap- 
pear, and placed the balance in the hands 
of the public administrator, under a statute 
which provided that unclaimed legacies 
should be held by the public administrator 
for seven years, and should then be paid 
over to any person “showing an interest in 
or aright thereto.” At the end of the seven 
years—the three missing beneficiaries not 
having appeared—the four’ remaining 
nephews and nieces claimed the fund on the 
ground that the testator had intended the 
$8,000 to be paid to his nephews and nieces 
as a class, and to the surviving members of 
the class, and the testator’s widow also 
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claimed the fund on the theory that the 
legacies to the missing beneficiaries had 
lapsed and had fallen into the residue. The 
county court upheld the contention of the 
widow. 


HELD: The judgment of the county 
court was correct. A gift to nephews and 
nieces who are specifically named will not 
be construed as a gift to a class in the ab- 
sence of words of survivorship, or of other 
indications of intent to create a class. In 
this will there were no such indications. The 
continued absence of the three missing bene- 
ficiaries justified the county court in hold- 
ing, at the end of the seven-year period, 
that these beneficiaries had predeceased the 
testator without issue, so that the gift to 
them lapsed and fell into the residue. 


a 


Distribution—Right Of Executor To 
Credit On Advances As Against 
Subsequent Attaching Creditor Of 
Legatee 


California—District Court of Appeal 
Estate of Stern, 92 Cal. App. Dec. 47. 


Executor, without obtaining order for 
partial or ratable distribution, paid from 
time to time legacies under Stern’s will and 
made certain payments on residuary gifts. 
After he had made such payments totaling 
some $1,000 on a residuary legacy to Mrs. 
Nathan, a creditor of Mrs. Nathan attached 
her interest in the estate. Subsequent to 
making these advances (and apparently sub- 
sequent to levy of writ of attachment) ex- 
ecutor obtained decree of partial or ratable 
distribution approving such payments. 

HELD: Executor not responsible to at- 
taching creditor for any such advances 
made prior to levy of attachment. 

NOTE: Would executor have been liable 
in absence of decree of distribution? It 
would seem not, since attaching or execu- 
tion creditor stands in his debtor’s shoes. 
Walker v. Doak, 210 Cal. 30; 5 Am. Jur. 89; 
7C. J. 8S. 435. 

a 
Distribution—Statute As To After- 
born Children — Evidence That 

Omission From Will Was Intention- 

al 


Rhode Island—Supreme Court 
Lindsley v. Lindsley, et al. February 12, 1938 


Bill in Equity for construction of dece- 
dent’s will under a statute reading: 


“When a testator omits to provide in his will 
for any child of his born after the execution of 
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his will, either during his lifetime or after his 
death * * such child or issue shall take the same 
share of the testator’s estate as such child or 
issue would have been entitled to if the testator 
had died intestate, unless it appears that the 
omission was intentional and not occasioned by 
accident or mistake.” 


HELD: There is a presumption that 
such omission is accidental and not inten- 
tional. Parol or other evidence dehors the 
will, is admissible to show the testator’s in- 
tention and such intention must be estab- 
lished by a plain preponderance of evidence. 

The evidence of intention is sufficient un- 
der the circumstances to prove intentional 
omission of children. There is no positive 
evidence that the omission was occasioned 
by accident or mistake. The testator was 
a lawyer and was presumably aware of the 
provisions of the statute. He expressed his 
intention to leave all of his property to his 
wife, having full confidence and trust in her 
to take care of his afterborn child. At this 
time he knew of the expected birth of the 
first child and told his wife later that he had 
made his will in accordance with this inten- 
tion. He told friends that he had made his 
will so that everything would go to his wife, 
and expressed the opinion that such was a 
desirable disposition of property under sim- 
ilar circumstances. His bank account was 
a joint account with his wife, his real es- 
tate was conveyed to his wife shortly be- 
fore his death, and he instructed her in 
business matters and left written sugges- 
tions covering the management of the prop- 
erty for the benefit of his wife and children. 


a 


Expenses—<Attorney Fees—Personal 
Liability Of Executor 


Wisconsin—Supreme Court 
Juergens v. Ritter, 279 N. W. 51. 


Plaintiff, an attorney, was retained by the 
defendant, executor of a will, to handle the 
probate of the estate. Later the defendant 
desired a different attorney, and the plain- 
tiff signed a written consent to the substi- 
tution of the other attorney, but with an 
express proviso that as soon as the county 
court determined the amount of the plain- 
tiff’s attorney fee for his work on the es- 
tate, such amount should be forthwith paid 
by the defendant to the plaintiff. In the 
closing of the estate the county court al- 
lowed a fee of $548.54 for the work done by 
the plaintiff. The defendant paid the plain- 
tiff about half of this sum but refused to 
pay the balance, claiming it to be excessive. 
Plaintiff thereupon brought this suit in a 
court of general jurisdiction to recover the 















balance, and was granted a summary judg- 
ment. 

HELD: The judgment in _plaintiff’s 
favor was correct. As a matter of law an 
executor is personally liable for the fees 
of the attorney whom he employs, and it is 
entirely proper that he and his attorney 
should agree that the fixing of the amount 
be left to the county court, since that court 
has the duty of determining how much the 
executor may charge the estate for his legal 
expenses. Thus while the agreement which 
these parties made in connection with the 
substitution of the new attorney did not 
create the defendant’s liability, it did es- 
tablish a method of conclusively determining 
the amount to be paid—namely, by the de- 
cision of the county court. The agreement 
being in writing and not subject to contra- 
diction by oral testimony, defendant is with- 
out a defense to the plaintiff’s claim, and 
the granting of summary judgment was 
proper. 


a 


Investment Powers — Authority to 
Register Securities in Name of 
Nominee Held Void 


New York—Surrogate’s Court, New York County 
Estate of Harris, N. Y. Law Journal, May 3, 1938. 


By a clause in his will, testator author- 
ized his executors and trustee in their dis- 
cretion to cause securities of the estate to 
be registered in the name of a nominee. 
The executors carried securities in the name 
of a copartnership organized by the corpo- 
rate executor’s employees. A special guar- 
dian objected to this action in an account- 
ing. Section 231 of the Surrogate’s Court 
Act makes it a misdemeanor for a fiduciary 
to carry on transactions relating to trust 
property in any other name than its own 
as fiduciary. 

HELD: The practice is disapproved but 
no injury having resulted, there is no sur- 
charge. The court cites Section 179 of the 
Restatement of Trusts to the effect that a 
trust agreement may empower a trustee to 
hold trust property in the name of a third 
person. However, the Surrogate held that 
this principle must yield to the specific man- 
date of Section 231 of the S. C. A. He 
stated in part: 


“The evils flowing from the holding by a fidu- 
ciary of assets, in some name other than his own 
as fiduciary, affects not only the individuls inter- 
ested in the estate but the general public as well. 
Securities held without identification mark may 
be the means of defrauding innocent third par- 
ties. The possible insolvency or other legal com- 
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plications affecting the nominee might embroil 
the trustee with others not interested in the es- 
tate. The dissipation of trust assets is made 
easy by the practice. The confusion of trust 
transactions makes difficult the accounting there- 
for.” 


Reported by a member of the staff. 
——----0 


Investment Powers—Where Will Pro- 
vides For Retention Of Decedent’s 
Non-legal Investments And Invest- 
ment In Non-legal Securities, Word 
“Securities” Includes Stocks, Com- 
mon and Preferred 


New Jersey—Court of Chancery 
Fidelity Union Trust Co. v. Lowy, 123 N. J. Ea. 
90. 


Suit by complainant as administrator cum 
testamento annexo and trustee under the 
will of Henriette Bondi, for construction as 
to the meaning of the word “securities” as 
used in paragraph seventh of the will, and 
as to the trustee’s power to invest and re- 
invest trust funds in stocks and securities 
notwithstanding the same be not classified 
as legal investments for trust funds by the 
statute. The will previded: 


“Seventh. My executors and trustees are ex- 
pressly authorized and empowered to hold as part 
of my estate and of the trust hereby created any 
investments made by me in my lifetime, which 
shall come into their hands as part of my estate 
and of the said trust, notwithstanding they may 
not be such as are legal fer trust investments 
under the law of the State of New Jersey, never- 
theless authorizing and empowering said execu- 
tors and trustees whenever in their judgment 
such action shall be either necessary or advisable 
for the safety or enhancement of my estate or 
said trust, to sell and dispose of the same from 
time to time and the proceeds of such sale or 
sales shall be invested and reinvested in such se- 
curities as it may deem advisable and for the 
best interests of my estate, notwithstanding the 
same may not be such as are classified by the 
laws of the State of Jersey as legal investments 
for trust funds.”’ 


The inventory showed a total of $324,510.- 
20 of which $184,085.26 was in stocks, 
$17,100. in bonds and $109,250. as mort- 
gages. The two principal life beneficiaries 
of the trust, being the daughter and grand- 
daughter, respectively, of the testatrix, 
claim that the term “securities” as used in 
paragraph seven of the will includes and 
was intended by the testatrix to include, 
stocks; and that the complainant is there- 
fore empowered by that paragraph to in- 
vest and reinvest in non-legal stocks and 
securities. 

HELD: In view of the modern interpre- 
tation of the word “securities”, it may be 
safely said that where a will specifically 
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empowers the trustee to retain, and to re- 
invest in, non-legal securities, the word “se- 
curities” will be construed to include stock, 
both common and preferred, as well as bonds 
and other investments contemplated by its 
strict construction; but that where there is 
no indication in the will that the testator 
intended the trustee to invest in other than 
legal securities, as that word is used in our 
statute defining legal investments for trust 
funds, the word “securities” must be given 
its restricted meaning, which excludes 
stocks and includes only such securities as 
are named in the statute as legal invest- 
ments. In the instant case it would seem 
that the word “securities” was used “in the 
vocabulary of ordinary life and not in any 
technical or narrow sense” and that in its 
ordinary acceptation the word is inclusive 
of stock, both preferred and common, and 
that it should be interpreted accordingly. 
Paragraph “ninth” of the will is somewhat 
persuasive of this conclusion. The trustee 
is admonished, however, that the modern 
construction of the word in no sense relaxes 
the rule of duty or the standard of care and 
prudence required of the trustee, and is not 
a license for speculation, carelessness of 
administration, or an excuse for unfaith- 
fulness to.duty. 
-o———___ 


Life Tenant and Remainderman — 
Proceeds Of Unproductive Realty 
Unapportionable Unless Direction 
To Sell Is Mandatory 


Illinois—Supreme Court 
Love v. Engelke, 368 Ill. 342. 


This case was reported in April Trust 
Companies, page 515. A rehearing was 
denied on April 20, 1938. 


—_——0 


Life Tenant and Remainderman— 
Proper Fund To Which To Charge 
Federal Income Taxes On Capital 
Gains—Method of Computation 


Rhode Island—Supreme Court 


Industrial Trust Company, et al v. Winslow, et 
al, 197 Atl. 185. 


Suit for instructions by the executors and 
trustees under the will of George W. Parks. 
The trustees realized capital gains amount- 
ing to $19,445.94 from sales and liquidation 
of securities forming a part of the principal 
of the trust estate and in addition had some 
real income, as distinguished from capital 
gains, which was properly taxable to the 
trustees. The total tax payable on both 
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types of income was $4462.21, composed of 
a normal tax of $729.13 and a surtax of 
$3733.08. If no capital gains had been 
realized there would have been no normal 
tax on the real income and the surtax would 
have been only $623.30. 

The income beneficiaries contended that 
$3838.91 should be charged against princi- 
pal and $623.30 should be charged against 
income. Those interested in the principal 
of the estate claimed that the entire tax of 
$4462.21 should be charged against income. 

HELD: In the absence of any specific 
provision in the will, income taxes based on 
real income received by the trustees should 
be paid out of the trust income, but that a 
tax on capital gains, not being an ordinary 
and recurring tax, should be charged to the 
trust principal. Income distributable dur- 
ing the year should not be reduced at all 
on account of the principal of the estate 
having been increased by causes which may 
have increased or may have diminished the 
income of the estate. 

The court ordered that $623.30 of the in- 
come taxes should be charged against in- 
come and the balance of $3838.91 should 
be charged to principal, notwithstanding a 
provision in the will that the trustees were 
authorized to pay from “income all taxes 
and assessments, ordinary and extraordin- 
ary, and other expenses and charges inci- 
dent to” the care, management and protec- 
tion of the trust estate. 

The court further held that in determin- 
ing the amount of net income to be ac- 
cumulated under a provision of the will re- 
quiring the accumulation of 20% of the in- 
come, the income tax of $623.30 paid from 
income should be deducted in determining 
the net income upon which the 20% was to 
be computed. 

————0 


Mortgages—Constitutionality of Sta- 
tute Relating To Foreclosures 


Pennsylvania—Supreme Court 
Pennsylvania Company for Insurances on Lives 
and Granting Annuities, et al. v. Scott, 198 Atl. 
115. 


In a very thorough opinion, Mr. Justice 
Linn held unconstitutional the Act of the 
General Assembly of Pennsylvania of July 
2, 1937, P. L. 2751, entitled: 


“An Act to protect the obligors or guarantors 
of bonds and mortgages, and owners of property 
affected thereby, and others indirectly liable for 
the payment thereof, by prohibiting, for certain 
periods, the foreclosure sale of mortgaged prop- 
erty at less than its fair market value; and pre- 
scribing the method of fixing the fair market 
value of said property.” 
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The court said in part: 


“As the parties seem to agree that the 
act is not a moratory statute, it is unneces- 
sary to discuss the nature and extent of 
the exercise of the power under which so- 
called emergency legislation of that char- 
acter is sustained or rejected. 

“We think the act is clearly a special law 
within the prohibited sense. Article 3, § 7, 
of the Constitution, provides, inter alia: 
‘The General Assembly shall not pass any 
local or special law *** providing or chang- 
ing methods for the collecting of debts, or 
the enforcing of judgments, or prescribing 
the effect of judicial sales of real estate.’ 
*** The act applies to the entire state and 
is therefore not a local law; it applies to 
mortgage debts existing when it was passed 
or thereafter created. 

“The absence of substantial basis for se- 
lecting the special class proposed in the 
statute will appear even more clearly, we 
think, if the typical cases of two borrowers 
be considered, each having property of the 
same kind and amount, each in default in 
repaying a loan of—say, $1,000—one credi- 
tor being secured by bond and mortgage, 
and the other by a bond without a mort- 
gage or by a judgment note which, if under 
seal, is a bond. Judgment is entered in 
each case by means of the warrant to do so. 
Execution is necessary. Each defendant 
had land of the same value, in one case, 
mortgaged; in the other, not. What sub- 
stantial basis can there be for discriminating 
between the two and allowing the judgment 
note creditor to resort to the usual method 
of collecting his debt and enforcing his 
judgment by immediate execution, and to 
change that method and deprive the other, 
or mortgage creditor, of precisely the same 
right the other lender had and, in addition, 
subject him to possibly two years’ delay, to- 
gether with a loss of interest and taxes, as 
provided by the challenged act? There is 
nothing to justify the discrimination. 

“The eleventh section of the act shows 
that .the special class created in the first 
section was not even intended to include 
all mortgage judgment creditors, *** Sec- 
tion 11 provides: ‘The provisions of this act 
shall not apply to the foreclosure of any 
mortgage held by any Federal land bank 
or the Federal Farm Mortgage Corpora- 
tion, if, at the time of said foreclosure, the 
United States of America owns a majority 
of the capital stock of such bank or corpo- 
ration.’ Our reference to this section is 
made for the purpose of showing that the 
Legislature itself intended to exempt from 


the class it purported to create other debt- 
ors who are in precisely the same position, 
the exception showing the arbitrary, and 
therefore unlawful, character of the classi- 
fication. 

“The appellants are trustees. *** If the 
act were valid, a trustee could not enforce 
his contract without assuming the respon- 
sibility of releasing and discharging ‘the 
obligors and guarantors and any other par- 
ties liable, directly or indirectly, on the 
mortgage debt and the owners of the prop- 
erty affected thereby from all personal li- 
ability on the mortgage debt, interest, costs, 
taxes, and municipal claims,’ or of taking 
the risk of having the court prevent execu- 
tion for a period that may extend as long 
as two years; during that period (and it is 
a possibility which the trustee would have 
to consider) no income would be received 
for his cestui que trust, and which would be 
still worse, the mortgaged property might 
meanwhile be sold for delinquent taxes. If 
the trustee sought to take possession for - 
default, his right might be resisted and a 
long time elapse before an ejectment could 
be concluded. The trustee’s conduct in 
either event might, and doubtless would, 
subject him to a defense of his conduct in 
proceedings at the audit of his account. The 
effect of the proposed classification would 
make it impracticable for trustees to invest 
in mortgages of real estate. These consid- 
erations are mentioned as important in de- 
termining whether there is any ‘necessity 
springing from manifest peculiarities, clear- 
ly distinguishing those of one class [i.e. 
persons holding mortgages as_ security] 
from the other class [creditors loaning on 
the security of bonds or judgment notes] 
and imperatively demanding legislation for 
each class, separately, that would be use- 
less and detrimental to the other.’ 

“Our conclusion that this act is invalid 
does not disable the Legislature from en- 
acting moratory legislation if it should be 
found desirable. Such legislation, if gen- 
eral in application, may of course be sus- 
tained if consistent with other constitutional 
limitations.” 


A proposal at the New York State Con- 
stitutional Convention by Willis J. Gillette, 
Rochester Republican, referred to the taxa- 
tion committee, would provide that “bank 
deposits within the State and securities de- 
posited within the State for safe-keeping, 
not employed in carrying on any business 
within the State, shall be deemed to have 
their actual situs for purposes of taxation 
at the domicile of the owner.” 
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Powers—Limitations — Termination 
‘ Of Testamentary Trusts By Bene- 
ficiaries—Termination Of Living 
Trusts By Beneficiaries And Set- 
tlor 


Washington—Supreme Court 


Fowler v. Lanpher and Everett Trust & Savings 
Bank, as Trustee, 93 Wash. Dec. 281. 


(1) This is an action for the termination 
of two trusts. One trust of the stock of a 
corporation entirely owned by the family 
was entered into between Homer T. Fowler, 
his wife, three of their six children and the 
Trustee. The express purpose of the trust 
was to promote and protect the value of 
the property, secure the satisfactory man- 
agement of the corporation, and to insure 
to Mrs. Fowler an income of $400.00 per 
month after the death of Mr. Fowler. The 
dividends on the stock of the family corpo- 
ration were to be paid to the trustors in 
proportion to their stock ownership, ex- 
cept that the shares of the children might 
be diminished to make up $400.00 per month 
for Mrs. Fowler. The trust agreement pro- 
vided for its termination upon the unani- 
mous consent of the trustors, their heirs, 
executors, administrators or assigns. 

At about the same time, Mr. Fowler ex- 
ecuted his will, by which he devised and 
bequeathed the residue of his estate to 
Everett Trust & Savings Bank, in trust, to 
pay to his wife $400.00 per month during 
her life and the balance to be distributed 
equally among his wife and six children, or 
to the issue of any deceased children. Upon 
the termination of the trust the property 
was to be distributed among his children in 
equal shares with right of representation 
in issue of deceased children. 

The will referred to the living trust ex- 
ecuted at the same time and provided that 
if the income payable to Mrs. Fowler from 
the property bequeathed under the will, to- 
gether with the income from the trust of 
the family corporation, should not equal 
$400.00 per month, the Trustee was to make 
up the deficiency to the wife out of income 
otherwise payable to the children. 

Mr. Fowler died in 1928 and the bank be- 
came Trustee under the testamentary trust. 
In January 1936 the plaintiffs, who signed 
the trust agreement, served upon the bank 
their written revocation of the trust agree- 
ment made between themselves and Mr. 
Fowler. The bank refused to recognize the 
attempted revocation on the ground that 
it was not made in conformity with the 
provisions in the trust agreement, in that 


the revocation was not joined in by the bank, 
the testamentary trustee under the will, 
or by all the beneficiaries interested in the 
trust. The defendants named in the action 
other than the bank are the minor grand- 
children of Mr. and Mrs. Fowler. 

The reason given by the bank for not con- 
senting to the termination of the trust was 
that in accordance with the trust agreement 
the bank stood in Mr. Fowler’s place and 
was a necessary party to the termination 
of the trust. The trial court denied termin- 
ation of the trust. 

The Supreme Court on appeal construed 
the living trust and the testamentary trust 
together, and said that it was an active 
trust, imposing many duties upon the Trus- 
tee, including the paramount one of insur- 
ing Mrs. Fowler an income of $400.00 per 
month. The court cited Section 337 of the 
Restatement of Law of Trusts, as follows: 


““(1) Except as stated in Subsection (2), if all 
of the beneficiaries of a trust consent and none of 
them is under an incapacity, they can compel 
the termination of the trust. 

“*(2) If the continuance of the trust is neces- 
sary to carry out a material purpose of the trust, 
the beneficiaries cannot compel its termination.” 


The Supreme Court ruled that it was 
necessary that the Homer Fowler trust be 
continued in force to carry out a very defin- 
ite purpose, and that the trust could not be 
terminated without the consent of the bank. 


(2) In March, 1928, Mrs. Fowler set up 
a trust with the Everett Trust & Savings 
Bank, transferring to it certain real and 
personal property, to invest, reinvest the 
same, pay the income to Mrs. Fowler during 
her lifetime. On the death of Mrs. Fowler 
the Trustee was to deliver the property to 
her six children in equal shares with right 
of representation in the issue of any de- 
ceased child. 

In January 1935 Mrs. Fowler served on 
the bank a written revocation of the trust 
she had established, signed and acknowl- 
edged by herself and all of her children. 

The trial court granted the termination 
of Mrs. Fowler’s trust and the bank ap- 
pealed, contending that the trust created a 
contingent interest in the Trustee for the 
benefit of the grandchildren of Mrs. Fowler. 


The court held that the rule that an active 
trust cannot be terminated upon the con- 
sent of all the interested parties, does not 
apply when the trustor is living, citing Sec- 
tion 338 of the Restatement as follows: 


(1) If the settlor and all of the beneficiaries 
of a trust consent and none of them is under an 
incapacity, they can compel the termination or 
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modification of the trust, although the purposes 
of the trust have not been accomplished. 

“Comment: a. The rule stated in this Section 
is applicable where the settlor and the beneficia- 
ries consent to a reconveyance of the trust prop- 
erty to the settlor and also where they consent 
to a conveyance of the trust property to the 
beneficiaries or to a third person. It is applicable 
whether or not the settlor is one of the beneficia- 
ries.”’ 


The court said that the bank’s contention 
that the grandchildren have a contingent in- 
terest in the trust estate could not be sus- 
tained. The trust made no provision for 
the grandchildren unless one of the chil- 
dren died before the maker of the trust. 

The court cited the rule in Shelley’s case 
and applying that rule found that the grand- 
children were not interested parties in the 
trust agreement and that their consent is 
not necessary to compel its termination. 

The court held that the Fanny Fowler 
trust could be terminated as those interest- 
ed were all living, and being competent, 
demanded its termination. 


0 


Real Property—Obligations Of Trus- 
tee in Conduct of Sale of Real Es- 
tate 


Massachusetts—Supreme Judicial Court 


Am. Board of Comm’rs v. Rollins, 19388 A. S. 
735, April 8, 1938. 


A trustee owned real estate which by the 
terms of the will he was to convert into 
cash on the death of the widow. The prop- 
erty was under lease to the A Co., with an 
option to purchase at the highest price any 
other bidder would offer. On the death of 
the widow the trustee offered the property 
for sale. B, attorney for an undisclosed 
principal, offered $160,000, whereupon he 
wrote the A Co. that if no better bid was 
made A Co. could have it for that sum. A 
question was later raised whether A Co.’s 
option had expired, but the trustee recog- 
nized it as binding. 

The trustee then invited A Co.’s repre- 
sentatives and B to meet in his office and 
bid. B offered A Co. $2,500 to drop out and 
let B have it for $160,000. The trustee 
knew this. The A Co. claimed it now had 
a right to buy for $160,000. The trustee 
said he would receive one more bid from B, 
and that A Co. might have the property by 
meeting that bid. Meanwhile B offered the 
A Co. $9,000 to pull out—then bid $170,000. 
The A Co. bid the same. Then B bid $175,- 
000, but the trustee refused to receive it and 
made a written contract with the A Co. for 
$170,000. 


One of the remaindermen filed a bill in 
the Superior Court to restrain the sale, al- 
leging that B was still ready to bid $175,000 
or more. The trial judge found that the 
price of $170,000 was fair and that the trus- 
tee, under the circumstances confronting 
him, acted in good faith and with reasonable 
skill, diligence, and judgment, and should be 
upheld. 


HELD: The trial court was right. Also 
the trustee was justified in recognizing that 
A Co.’s option was still in existence in order 
to avoid expensive litigation which would 
otherwise have ensued. 


O-——-- 


Taxation—Estate & Inheritance— 
Property Not Taxed In Donor’s Es- 
tate Prior To Amendment Cannot 
Be Taxed On Non-Exercise Of 
Power Due To Repeal Of Portion 
Of Act Without Saving Clause 


Illinois—Supreme Court 
People v. Cavenee, 368 Ill. 391 


Donor died in 1925 and order fixing in- 
heritance tax in his estate stated remainder 
“is not-presently taxable, but is taxable in 
the future according to law” and the order 
noted as to remainder “tax postponed.” 
Donee died in 1937 declining to exercise 
power. A second inheritance tax proceed- 
ing in donor’s estate was instituted and 
lower court fixed inheritance tax on remain- 
der passing on default of power. Under 
law in force in 1925 tax was imposed upon 
the exercise or non-exercise of power in 
donee’s estate. In 1933 portion providing 
for tax in donee’s estate on non-exercise of 
power was repealed without a saving clause. 


HELD: The finding of the County Court 
in the inheritance tax proceedings in donor’s 
estate in 1926 effectually disposed of the 
amount due from the transfers created by 
donor’s will and no more was due under that 
will, but the amount next to become due 
would have been under the power of ap- 
pointment of donee, for the reason that such 
was the then specific provision of the 
statute. The repeal of the provision asses- 
sing an inheritance tax on a non-exercise 
of a power did not add to the power of the 
court to fix an inheritance tax in the don- 
or’s estate, but as no saving clause was 
added, the repeal took from the state in 
cases arising before such repeal the right 
to collect a tax in case of non-exercise of a 
power of appointment. Order of County 
Court reversed. 
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